





AMERICAN JURIST. 
sto puhod f 
NO. XVIL. 2 €66 
/4 Yate 


JANUARY, 1833. 


ART. I.—WRITTEN AND UNWRITTEN SYSTEMS OF LAWS. 


De la Codification en general, et de celle de Angleterre en 
particulier. Par M. Meyer. 

Contre-projet to the Humphreysian Code, and the Process of 
Redaction of Messrs. Hammond, Uniacke and Twiss. By 


Joun James Park, Esq., Barrister at law. 





Ir a man conversant in the business of life, but wholly unprac- 
tised in the mysteries of the law, were asked, which would be 
most conducive to a steady and uniform administration of jus- 
tice; a written code in which all the general rules of law were 
systematically arranged into a series of clear and distinct pro- 
positions, easily understood by all the citizens; ora syste’ of 
law growing out of the customs and usages of society, ud 
which could only be knowa with certainty by proving these 
usages ; we believe the answer would invariably be a preference 
for a written code. When the question is presented in this ab- 
stract light, independent of the experience of mankind, it seems 
impossible that two opinions can be entertained on the subject. 
The radical and elementary idea of a law, is, that of a fixed and 
certain rule ; and when the rule is ascertained and fixed, it is 
very obvious that the convenience and security of those who 
are governed by it require that it should be reduced to writing 
and expressed in clear and explicit terms; so that every man 
may satisfy himself of the existence of the rule and of its bind- 
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ing authority. Until thus reduced to writing itis, from necessity, 
to a certain extent variable. It will not be expressed by every 
one in precisely the same words, and therefore will not be un- 
derstood in exactly the same sense. But when reduced to a 
fixed and invariable formula, it has acquired all the certainty 
that the imperfection of the human understanding and the char- 
acter of human language will admit. It then becomes properly 
a rule of action. ‘The magistrate, who administers the law, has 
nothing to do but to apply the rule to the act. If the result of 
the comparison is, that the act conforms to the rule, it is lawful; 
if it does not, it is unlawful. But if the rule only exists as a 
custom, the magistrate must first verify the custom, then reduce 
it to a formula, and afterwards apply the formula, which he has 
extracted from the custom, to the act on which he is to decide. 
The mere statement of the process, by which the magistrate 
must arrive at a conclusion, in every case that is presented for 
decision, proves, in the most conclusive and unanswerable man- 
ner, the superiority of a written over au unwritten and custom- 
ary system of law. He is in fact obliged, in the decision of 
every judicial question, to form, from the unwritten customs, an 
abstract proposition, or rule of law, which is precisely equivalent 
to an article in a code, instead of having this formula prepared 
for him by the legislature in a written text. 

It is objected, however, by those who are opposed to all at- 
tempts to reduce the whole body of the law into a written and 
systematic code, that no code can be framed sufficiently com- 
prehensive to embrace all the infinitely diversified combinations 
of facts involved in the various and multiplied transactions of an 
active and highly civilized community ;— that every attempt at 
forming a complete code must unavoidably fall short of its ob- 
ject, and leave a vast number of cases which cannot be brought 
within the purview of the law. A code, it is said, must neces- 
sarily be limited in the number and variety of its provisions, but 
the variety of cases that may be presented by new combinations 
of facts is unlimited. 

This objection is placed in bold relief by Mr. Park in the 
work now before us.‘ The transactions,’ says he, ‘ of mankind, 
and the internal combinations of those transactions being infinite, 
it is impossible to have any series of preconceived propositions, 
which must necessarily be finite, coextensive with the questions 
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of right which arise in an infinite series.’ p. 22. The multi- 
plicity of these combinations is illustrated by a survey of the 
present condition of the law of England. 

There are, it is said, but few of the leading principles of the 
common law, which can be traced to an earlier period than the 
reign of Edward I. The small number which remount to a 
higher antiquity, are fragments of the Roman jurisprudence, 
which survived the shock of the conquest of the country by the 
barbarians, and were preserved by tradition through the period 
of disorder and violence which followed. p. 9. ‘The common 
law received a powerful impulse from the genius of this prince, 
or rather from the sages of the law who illustrated his reign, 
and the forms of the administration of justice, which were estab- 
lished at that time, have been preserved with but little alteration 
to the present day. 4 Blackstone, 427. From that period 
down to our own times, the common law has been in a process 
of uninterrupted accumulation. It has now, according to Mr. 
Park, grown to such a bulk as to be entirely beyond the com- 
pass of any human memory. The library of an English coun- 
sellor, which contains the law, has increased to about five hun- 
dred volumes. Of these about three hundred and fifty are 
devoted to the decisions of the courts—the authoritative exposi- 
tions of the law. The principles and doctrines taught in the 
other one hundred and fifty volumes of treatises and digests by 
learned authors, are received with various degrees of credit 
corresponding with the reputation of the authors for learning 
and sagacity ; but the decisions of the courts are the living voice 
of the law. ‘The three hundred and fifty volumes of reports 
are not to be regarded merely as evidence of the law or com- 
mentaries upon it, expounding its reasons and illustrating its 
spirit. ‘They constitute the law itself; they are the corpus juris, 
as much so as the Pandects of Justinian were of the Roman law. 
Each particular decision makes the rule for all similar cases, 
unless the decision is ‘ flatly absurd and unjust.’ 1 Blackstone, 
70. . These reports constituting the only text of the law ; before 
a jurisconsult can be qualified to administer it as a magistrate, 
or to advise a client as a counsellor, he must make himself 
familiar with the contents of this library. 

If the sight of this corpus juris in its bloated dimensions is 
well calculated to shake the confidence of a mind of not more 
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than ordinary firmness, a more minute examination of the sub- 
ject in detail will not be likely to revive his courage or confirm 
his constancy. Each of these volumes contains, according to 
Mr. Park, on an average, about five hundred cases, and each 
case is of binding authority unless it is ‘flatly absurd and un- 
just.’ This will give 175,000 sections or articles of the law. 
But even this does not present the corpus juris in its most 
discouraging aspect. ‘A single adjudication,’ says Mr. Park, 
‘may generally involve from ten to twenty points of law, which, 
if not all actually embraced in the decision, are more or less 
important as the expression of judicial sentiment.’ p.50. ‘Taking 
the medium of 15, we shall find the 175,000 articles of the 
law subdivided into 2,625,000 sections. If one half be de- 
ducted for criminal and parish law, and for points of pleading 
and practice, with which, however, every judge and practising 
lawyer must be familiar, there will yet remain 1,312,500 arti- 
cles or sections to constitute the body of the law of property and 
civil rights. If this be a correct statement of the case, it will 
readily be conceded to Mr. Park that no human memory can, 
by any possibility, contain this million of abstract propositions 
and have them sufficiently familiar to apply them with prompti- 
tude and intelligence to new cases, which may come up for ad- 
vice or adjudication. 

Admitting the view here taken of the common law to be 
correct, so far from presenting an objection to codification, it 
furnishes one of the strongest arguments in its favor. If the 
law has already grown to such an unwieldy and unmanageable 
bulk, it is manifest that its cumbrous magnitude is a fault that is 
continually and rapidly on the increase. That the account of 
Mr. Park is not materially overcharged will, we believe, be 
admitted by every practising lawyer. 

The first step in the formation of a code is not attended with 
much difficulty. It is but to collect the cases and arrange them 
under different titles according to the subject matter of each. 
This has been already done in several digests that are now in 
familiar use. Nor would it be a work of much more difficulty 
to go through with the digest thus formed, and purge it of about 
nine tenths of the cases collected, without materially impairing 
the copiousness of the collection, as a repository of legal princi- 
ples. After this operation, if a legislative sanction were given to 
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the whole compilation, this would be doing for the common law 
nearly the same office that was performed for the Roman law 
by Justinian. Such a compilation would correspond in sub- 
stance to the Pandects. This, so far from being impracticable, 
it will be readily admitted, is a work of no extraordinary diffi- 
culty. Every elementary work on any branch of the law is a 
digest of the law on that title, and a legislative sanction is all 
that is wanted to give it a paramount authority. But this op- 
eration, though it would greatly improve the law, by removing 
a mass of materials which are worse than a mere incumbrance, 
would give but a very rude and imperfect outline of a code. 
To extract from these materials all the essential and govern- 
ing principles, and arrange them into a series of general and ab- 
stract propositions that should contain the essence of the whole 
law, would bea work of far greater delicacy, and would require 
the hand of a master. 

This leads us to the true answer to the objection that we are 
considering, and that is, that it is founded on a total misconcep- 
tion of the nature of a code. It supposes that a particular rule 
is to be given for each particular case ; and it arises from con- 
founding the duties of judicial tribunals with those of the legis- 
lature ; from blending together two things, which, though they 
have a general analogy, are in their natures entirely distinct ; 
we mean jurisprudence and legislation. The objection savors 
of the atmosphere of Westminster Hall, and is perhaps not un- 
natural, when considered as coming from one who has derived 
all his ideas of law from the practical routine of business in the 
English courts. But we were not prepared to see it urged 
with so much seriousness by a jurist like Mr. Park, whose mind 
has evidently been liberalized by a considerable familiarity with 
the jurisprudence of other nations. ‘To make ourselves better 
understood, it will be necessary to look a little into the nature 
and foundation of the common law. The general basis of this 
law is, it is said, composed of certain ancient customs. These 
are not consigned to any written text, but are supposed to be 
deposited and preserved in the conscience of the courts of 
"justice, which are the general repositories and oracles of the 
common law. 1 Blackstone,69. This law is promulgated from 
time to time in such portions as the occasions of society require. 
It is remarkable that it is never promulgated until an occasion 
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occurs which requires its application, so that the rights of par- 
ties are determined by a law never before revealed, and of 
course by a law to them unknown. Under the administration 
of such a system of customary iaw, a decided case forms the 
law for all cases agreeing with it in all its material facts; for the 
fact of the decision is considered as conclusive proof of the 
custom. But it furnishes a rule for no other case. If the case 
to be decided agrees with the precedent in nine points, but dif- 
fers in the tenth, the precedent does not apply ; and if the court 
adopts the principle of the precedent, and decides the case on 
the ground of analogy, the decision discloses a new fragment of 
the law and becomes itself a precedent. For the court pro- 
ceeds on the hypothesis of a pre-existing custom, and it is 
obvious that the precedent, which is brought to prove it, proves 
nothing more than that it extends to a case involving that pre- 
cise combination of facts. 

This is the natural and logical inference from the hypothesis, 
and the practice under such a system of Jaw necessarily be- 
comes a jurisprudence of precedents, as distinguished from a 
jurisprudence of principle. Each new decision is supposed to 
restore an isolated fragment of some forgotten usage, and to be 
itself the record proof of the custom. It is the proper office of 
courts to decide cases and not to make Jaws. If there be in 
fact no acknowledged rule of law, which applies to the case, it 
must be dismissed without a decision. ‘The English courts do 
not claim the direct authority of making the law. But the 
ancient customs are supposed to furnish a rule of decision for 
every case that can by possibility occur. And if the precise 
rule is not found among the million of fragments, which have 
been from time to time revealed, these will supply a variety of 
analogies. These analogies are seized upon and discussed at 
the bar, and the lights struck out by the disputations of the 
forum enable the court to recollect another of these inexhausti- 
ble relicts. But these lights are not supposed to bring to the 
recollection of the court any more of the old law than is barely 
adequate, as a rule for that case. If, in expounding the text of 
the law, which embraces the case before him, the judge adverts 
to analogous cases and presumes to give a rule for them, the 
inspiration is supposed to abandon him, and his extrajudicial 
dicta are treated by his successors as entitled to no authority. 
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The supposition of an ancient and forgotten custom, is, as every 
one knows, a mere fiction, admitted by the courts to prevent a 
failure of justice. And proceeding on the groundwork of this 
fiction in the administration of justice, the courts in point of 
fact make the law, performing at the same time the office of 
legislators and judges. By this process the law is brought out 
only in disjointed fragments; the whole body, as we now have 
it, is composed of separate and independent cases; of particular 
applications ; and not of general principles. The whole piece 
can only be formed like mosaic by arranging and putting to- 
gether these separate and independent fragments. 

To a mind accustomed to view the law in this light only, as 
a collection of a great number of special and arbitrary rules 
standing on the authority of usage, and not as a science flowing 
from a limited number of general principles, the objection of the 
multifariousness of the subject is natural and obvious. It is true 
that in framing a code, if we descend to particular and special 
rules, the number must be unlimited like the exhaustless variety 
of human transactions. But when the legislature acts in its 
sovereign character, its proper mode of proceeding is precisely 
the reverse of that of the judicial tribunals. Instead of gleaning 
here and there the scattered fragments of ancient customs, and 
by slow and painful industry piecing them together to make 
up an entire system, it should at once take the whole mass of 
existing customs and laws, subject them to a rigorous analysis, 
and, rejecting what is faulty or redundant and supplying the 
lacune by new provisions, distribute the materials, which it has 
thus obtained, into a regular and scientific whole. 

In all countries where the entire authority is not centered in 
a single person or a single assembly, but the powers of govern- 
ment are distributed among different agents, it is the exclusive 
province of the legislature to make the law or prescribe the rule 
of decision to the judicial tribunals. It acts only prospectively. 
A law can never act on the past, for when it has a retroactive 
effect and disturbs preexisting rights, it ceases to have the char- 
acter of a Jaw and takes that of a judgment. As far as it operates 
on the past it is not a ‘rule of civil conduct,’ it bears none of 
the characteristic features of a law, which are wmperare, vetare, 
but is clearly trenching on the judicial department of the gov- 
ernment. As it is impossible for any human sagacity to foresee 
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all the variety of cases, which the ceaseless activity and diver- 


sified forms of civil life produce, the legislature must necessa- . 


rily, in prescribing to the judicial tribunals rules of decision, 
restrict itself to those of a general character. The excellence 
of a general rule, is, that it comprehends all cases, whether fovre- 
seen or not; but a particular rule only settles one individual 
case. If the legislature undertakes to give special rules, and to 
swell its code by making minute distinctions, with a view to 
decide particular cases, it will fail of making a complete enu- 
meration, and the consequence will be that the cases not enu- 
merated will be left without a rule, and must in the administra- 
tion of the law remain undecided, or be determined by the 
arbitrary discretion of the court; that is, the court must make 
the law for them. 

Jurisprudence is precisely the reverse of legislation. It acts 
only on individual cases, and affécts the past only and never the 
future. Its sole business is to decide on preexisting rights under 
the rules of law in force at the time when the rights were ac- 
quired. It applies the law to the particular cases, which are 
brought for decision before the judicial tribunals. Habitus 
practicus legis interpretandi applicandique speciebus obvenien- 
tibus, is the definition of the learned and accurate Heineccius. 
Ad Pand. Pars 1.19. The legislature should never make 
rules for particular cases, but the law should always embrace 
classes of cases, and it is the proper business of the courts to 
apply these general principles to the individual cases as they 
occur. 

These observations may be illustrated by a cursory review of 
two essays in legislation conceived in entirely opposite views 
under the auspices of two of the most celebrated monarchs that 
have appeared in any age of the world, the Prussian Code 
framed under Frederic the Great,and the French Code, under 
Napoleon. The code of Frederic was not intended to exhaust 
the whole subject of legislation, or to be a complete body of 
law. It professed to be merely supplemental to the preexisting 
local and provincial customs. ‘The consequence was that the 
local law was every where paramount to the general law, and 
the latter prevailed only where the former was silent. Thus 
uniformity, one of the great desiderata in legislation, was 
sacrificed to the unwise project of preserving the various and 
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contradictory customs of the different provinces. ‘This was the 
first capital fault in the code of Frederic. 

The second was still more pernicious. Frederic, like most 
despots, bore no good will to the profession of law, and it was a 
favorite object in his code to render the services of the bar 
useless in the administration of justice. To effect this it was 
necessary to annihilate the scientific character of law, and de- 
grade jurisprudence from a science, having its foundations in 
liberal and philosophical reasoning, to the rank of a mechanic 
art. For this purpose the code avoids, as far as practicable, 
general principles and confines itself to the enumeration of par- 
ticular rules; or if a general principle is incorporated into the 
code, the redactors, under the pretext of rendering it plain, 
proceed to give the application of it to the special cases that 
fall within its purview. If the enumeration is incomplete, as 
under a comprehensive principle it unavoidably wi!! be, when a 
case arises not specifically foreseen and provided for, a doubt 
will always arise whether the case in question is to be consid- 
ered as a casus omissus, or whether it is to be brought by anal- 
ogy within the general rule. This question, however, was not 
left in doubt by Frederic. The code is supposed to contain a 
precise text for every individual case, and to ensure the extinc- 
tion of the last glimmering light of philosophy, the judges are 
expressly prohibited from all analogical interpretation of the 
articles of the code. If the case does not fall within the precise 
words of the text, it is held to be a casus omissus, and applica- 
tion is to be made to the legislative power to cut the knot by an 
act of ex post facto legislation. 

The Institute of Frederic, framed in this way, is something 
between a code and a manual, and considered in either view it 
is faulty and defective. As an analysis of the law it is deficient 
in philosophical precision, and in the developement of general 
principles, and as a manual, it is deficient in not giving all the 
special rules for individual cases that occur. Science is buried 
in a mass of details and general principles smothered under a 
crowd of worse than useless examples. The scientific juriscon- 
sult, even if he were not prohibited from resorting to analogical 
reasoning in applying the law, would in vain look for those 
comprehensive and pregnant rules which enable him to decide 
by just and logical induction every case that may occur in prac- 
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tice, whether foreseen or not by the legislature ;—— and the un- 
taught empiric, who chooses to be his own lawyer, will be equally 
disappointed, after wading through the mass of details and special 
provisions, in not finding the text that exactly suits his case. 
Defaut dans les vues et dans l’exposé des principes, inapplica- 
bilité dans la pratique, briévité sans concission, longueurs sans 
epuiser la matiere, c’est ce qui rend le code Prussien si peu 
digne de figurer au nombre des legislations q’on peut citer ou 
imiter. Meyer, p. 149. 

The code of procedure is framed under the same governing 
idea as the code of Jaw. The intervention of counsel in the 
origin and progress of a suit is studiously excluded, and the 
judges are required officially to render to the parties those ser- 
vices, which in other countries are performed by counsel. But 
the jealousy of despotism has not been able wholly to exclude 
professional aid. The lawyers, after having been carefully 
fenced out in all the preliminary and preparatory stages, at last 
find their way into the suit. ‘The consequences of this vicious 
system, both in the origin and concoction of the code, is what 
might have been naturally anticipated. Notwithstanding the 
general integrity of the Prussian courts, aided by the frequent 
interposition of the king to put an end to suits and correct judg- 
ments, that are in manifest violation of the principles of equity, 
in no country of Europe is the event of a suit so entirely prob- 
lematical as in Prussia, and the jurisprudence of no other nation 
offers so many tempting opportunities to the least reputable part 
of the profession to protract a suit to an interminable length by 
the arts of evasion and delay. Meyer, p. 146. 

The first period of the French revolution, says M. Meyer, 
was fertile in grand ideas, and gave birth to a series of innava- 
tions on long established customs, which, for the extent of their 
influence and the rapidity of their succession, form a perfectly 
unique chapter in the history of the human race. One oi 
these bold ideas was the conception of a uniform and universal 
legislation, which in its comprehensive terms should embrace 
every interest of man in civilized society, and by its brevity 
and simplicity should be on a level with the understanding of 
every citizen. This bold conception partook of the exaggera- 
tion of the era, which gave it birth. It was thought to be 
within the limits of possibility to reduce the whole body of law 
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to a series of abstract propositions so plain and certain, that any 
man of a common share of intelligence could decide all ques- 
tions of jurisprudence for himself; the decision of every par- 
ticular case being deduced from some general rule of law with 
all the certainty of a corollary from a theorem in geometry.’ 
The fervor of innovation, however, gradually cooled, and people 
returned to a more calm and philosophical way of thinking. 
The jurisconsults recovered their influence over the public mind, 
which they had lost during the exaltation and fanaticism of the 
first years of the revolution. It was not, however, until three 
projets had been offered and rejected that the great work was 
finally completed under Napoleon. 

The code Napoleon, in the opinion of M. Meyer, is by far 
the most perfect specimen of Jegislation that has yet been pro- 
duced. The French law, as it existed at the time, furnished 
greater facilities for the formation of a code than the jurispru- 
dence of any other nation. The basis of that law, except in 
the pays coutumier, was the civil law, which had been already 
methodized by the philosophic genius of the Roman juriscon- 
sults. And every title of the law had been fully and system- 
atically treated by such men as Dumoulin, Domat, and especially 
by Pothier, who, adopting the civil law as the substratum, had 
incorporated into systematic treatises all the variations, which 
had been introduced into the jurisprudence of their own country. 
The redactors of the code therefore found the law already 
formed to their hands, and for the most part arranged in as 
perfect an order as could be given to it. More than three 
quarters of the Code Civile, says Dupin, was taken from the 
works of Pothier, adopting not only bis doctrine but the order, 
the divisions, and often the words as they stand in his treatises. 
Dissertation sur la vie et les Ouvrages de Pothier p. 114. 
The authors of the code, having such means prepared for them 
by men who, as jurists, have seldom, if ever, been surpassed in 
any age of the world, have thought themselves justified in pre- 
suming that it provided a rule for the solution of every possible 


1 These exaggerated notions had not entirely subsided at the time of the 
redaction of the code. ‘I had at first,’ says Napoleon, ‘ fancied it would be 
possible to reduce all laws to simple geometrical demonstrations ; so that 
every man who could read and connect two ideas together, would be able 
to decide for himself. But I became convinced almost immediately that 
this idea was absurd.’ Las Casas’ Journal, vol. 6, 133. 
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case that could arise. Acting on this bold hypothesis the code 
declares that ‘The judge who shall refuse to decide under the 
pretext of the silence, of the obscurity, or the insufficiency of 
the law, may be prosecuted as guilty of a denial of justice.’ 
Art. 4. Code Civile. 

‘The French legislators,’ says M. Meyer, ‘who were pro- 
foundly versed in the knowledge and practice of the law, in 
order that they might safely assume this perfection, have fol- 
lowed two principal rules, which every legislator should contin- 
ually keep in view. ‘The first is that the law can contain only 
imperative dispositions ; the second, that it should never descend 
to particular cases, a [’individuali‘é. In conformity with the 
first rule, the legislature should give no definitions, unless the 
idea defined be dependent on the law. The law should never 
give a definition of a thing that exists independent of the defini- 
tion. It is too hazardous to attempt to define that which exists 
in fact, and may not correspond exactly with the terms employed 
by the law. If definitions were within the province of legisla- 
tion, it would follow that all which was not within the terms of 
the definition would be excluded from the operation of the law. 

‘In conformity with the second principle the law prescribes 
only general rules, and confines itself to genera, au genre. He who 
would descend to special rules, specialiser, much more he who 
proposes to apply the rule to individual cases, ought thoroughly 
to explore the subject, and to trace the rule into all the distinc- 
tion of cases and to each individual case. To him it belongs 
to make distinctions, divisions and sub-divisions; and in him 
we expect to find the science, which deduces from the impera- 
tive dispositions of the law, a scientific whole, a complete trea- 
tise, a learned and methodical explication of the law. All this 
falls within the domain of jurisprudence; it constitutes the 
knowledge necessary for a jurisconsult and a magistrate. It is 
not the law, but it teaches us to apply the law, by particular 
rules, to the individual cases which present themselves in the 
ordinary transactions of civil life.’ Meyer, p. 168-170. 

The French code, so far from excluding analogical reason- 
ing, relies upon it as forming a sort of complement of the text. 
Instead of spreading itself out into more than a million of distinct 
articles, containing as many special rules, in the vain hope of 
giving a special rule for each case, all these particular rules are 
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traced up and resolved into 2281 general rules. Each article 
of the code therefore contains a general principle involving a 
large number of cases, and it is the office of jurisprudence to 
expound these general principles by sound juridical reasoning, 
and apply them to cases as they occur in the business of life; 
and it is supposed that every possible combination of facts, to 
which the various transactions of active life can give rise, may, 
by just and logical induction, be shown to fall within the prin- 
ciple of some article of the code. The subject will be best il- 
lustrated by an example. The 1235th article of the code is in 
these terms: 

‘Every payment supposes a debt; what is paid without be- 
ing due is subject to repetition. 

‘The recovery back is not permitted in regard to natural 
obligations, which have been discharged.’ 

‘The legislature does not undertake to give a reason for the 
law, nor define the terms which it uses. It is expressed in the 
smallest number of words that will clearly give the meaning of 
the law maker. It is presumed that the professors of the law 
understand the language in which it is written. It is also taken 
for granted that the judicial tribunals are familiar with the prin- 
ciples of natural justice and universal equity, and it leaves them 
to interpret and apply the general rule in conformity with these 
principles ; not the principles of any artificial system of natural 
law, nor of any particular theory of moral obligation, but by 
those general and obvious rules of right, which impress them- 
selves on all mankind in the same manner ; by those maxims of 
natural reason and common sense, to which the human mind 
assents under all circumstances and conditions. The code does 
not therefore proceed to describe what it is that constitutes a 
natural obligation. To describe the nature of such obligations, 
to point out that which constitutes their essence, and to enume- 
rate and distinguish the various species, is properly within the 
province of jurisprudence and doctrine. Let any man attempt 
to make the enumeration, and he will soon find the difficulty of 
rendering it complete. . 

It is sometimes said that all obligations are derived from the 
law. The word is defined by Tribonian to be vincu/um juris. 
Instit. LE. 3, 14, 1; and there may be many which can be 
traced to no higher origin. 6 Toull. 379. But most obliga- 
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tions may be followed back to a higher source, which exists 
independently of the law. ‘To these the law merely comes in 
aid and lends its power to enforce them. In all conventional 
obligations it is the will of the individual expressed in the 
agreement that binds him, and the law accedes to the obliga- 
tion expost facto to compel its execution. That it exists inde- 
pendently of the law is certain, because the law cannot dissolve 
it. The most it can do is to withhold its agency in enforcing 
its execution ; and these obligations are by the law itself viewed 
as subsisting, even when it refuses, from motives of general 
policy and considerations of public order, its direct agency in 
carrying them into effect. It allows their validity as an excep- 
tion by way of defence when it will not support them as the 
foundation of an original action. And when the obligation is 
acquitted by the person bound, he will not be relieved from his 
own voluntary act on the ground that it is without consideration. 
It is this principle of natural justice that is recognised in the 
latter clause of the above article, and which is sanctioned in 
every system of just and enlightened jurisprudence. 

But dropping these general observations, we will proceed to 
show the manner in which the code is expounded by the com- 
mentators, confining ourselves to the latter clause in the article. 
Toullier has explained this with several analogous articles of 
the code in the eleveuth volume of his Droit Civile Francais. 
Pothier has also a treatise upon it, which makes the third part 
of his Trraités des Contrats de Bienfaisance, and the law itself 
is derived from the civil law, and makes the subject of the 6th 
title of the 12th book of the Pandects. 

If a minor, or a married woman without the authorization of 
her husband, borrow a sum of money, no action will lie to re- 
cover it back, without the creditor proves that it was beneficially 
employed by the borrower. Such persons, on principles of 
public policy, are placed in a state of wardship and rendered 
incapable of binding themselves by their contracts. But though 
the law confers no civil rights on the lender, it imposes a 
natural obligation on the borrower to repay the money. If the 
woman, therefore, after the death of her husband, or the minor, 
after arriving at his majority, pay the debt, it is considered as 
the acquittal of a natural obligation, and the money cannot be 
recovered back. Toull. vol. 11, No. 87. 
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When the civil obligation is cancelled by a perpetual bar, but 
one that does not extinguish the natural obligation, the latter is 
considered as still subsisting. If a man, therefore, pays a debt 
after it is barred by a prescription or by the statute of limitations, 
with the knowledge that the time of prescription has run out, he 
cannot recover it back. 

Another example is where a man pays a debt after a judg- 
ment in his favor by a court in the last resort. The presump- 
tion of verity, which the law attaches to a judgment, cannot 
change the truth of things; it can only exclude the civil remedy. 
The right of action still subsists on the immutable principles of 
justice, which are anterior to the civil Jaw. But the law wt 
finis sit litium permits the debtor to plead the judgment as a 
perpetual bar. If, however, he pays the debt after he has ac- 
quired this peremptory exception, he is presumed to pay it from 
a consciousness that the judgment which has discharged him is 
unjust, and thus the natural obligation still subsists. This pre- 
sumption stands on satisfactory reasons when he pays after he 
knows of the judgment in his favor. No other motive can be 
assigned for his paying it, than the internal conviction that it is 
justly due, and that the equity of his own conscience will not 
permit him to protect himself behind a legal exception from 
paying a just debt. ‘This doctrine is supported by the text of 
the Roman law. Judex si male absolverit, et absolutus sua 
sponte solverit, repetere non potest. Pand. 12, 6,22. Licet 
enim absolutus sit, natura tamen debitor permanet. Pand. 12, 
6, 60. 

If the payment be made by the debtor before he knows of 
the judgment in his favor, the posture of the case will be some- 
what changed. Pothier thinks that the presumption should be 
extended to this case. His reasoning is that it is not the know- 
ledge which the debtor has of the judgment which excludes the 
repetition of the sum paid ; it is the natural obligation which the 
judgment leaves subsisting, and which is in force whether he 
knows of the judgment or not. T'raité Condictio Indebiti, 
No. 145. The reasoning of Pothier has not in this case his 
customary exactness. ‘Toullier combats his opinion and refutes 
it, as it seems to us, by solid reasons. It is the precise 
fact of the knowledge, which the debtor has of the peremp- 
tory exception, which he has acquired in his favor, that raises 
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the presumption against the presumed verity of the judgment, 
that he paid the debt in compliance with the natural obliga- 
tion which the judgment had not. extinguished. ‘This, ac- 
cording to Voet, is the doctrine of the civil law. Ad Pan- 
dectus 12. 6. 4. If paid before the debtor has knowledge of 
the judgment it would stand on precisely the same reasons as a 
payment made during the pendency of a suit, and it could with 
no more certainty be inferred that the payment was an acknow- 
ledgement of the debt in one case than in the other. Buta 
payment while a suit is pending may be recovered back on full 
proof, which must be given in all cases, that the debt was not 
justly"due. The only exception is when the payment is made 
under what is technically called in the civil law a transaction, 
or what we should call a compromise. And when a payment 
is made in the case which we are considering, the law will not 
presume a transaction, so as to exclude proof that there was 
nothing due. Toull. vol. 11, No. 88. 

Suppose a legacy to be void from the incapacity of the tes- 
tator or from a want of formality in the execution of the will, 
and the legacy paid by the heir; if it is done with a knowledge 
of the infirmity of the will, it cannot be recovered back. Though 
in strictness it may be argued that the heir is not under a natural 
obligation to pay it, yet the law will presume that it was paid 
from a just and honorable motive of respect for the memory of 
the deceased, and the commendable desire of carrying into 
effect the last will of the testator, though made known in an 
instrument that is void. ‘The payment cannot be said to be 
without a reasonable cause and is not subject to repetition. 11 
Toull. 72 — 80. 

A note or bond is extorted from a man by duress, and he 
pays the bond. He will not be allowed to recover it back on 
the simple proof that it was extorted by that degree of violence, 
which may justly be supposed to overcome the constancy of a 
man of ordinary firmness. He must prove further that the vio- 
lence continued until the bond was paid. Otherwise it will be 
presumed that though the bond was legally void, the payment 
was made to preserve the sanctity of his word and the purity of 
his honor. For a promise, though extorted by duress, is still a 
promise. Coacta voluntas est tomen roluntas. It would be 
otherwise, if a man paid a bond or note extorted from a parent. 
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If, after he has paid it, he discovers the infirmity of the bond, 
on proof that it was extorted by violence, it will be presumed 
that he paid it, not knowing it to be void. 11 Toull. 73. 

A mother erroneously supposes that she is bound by a mar- 
riage contract to give her daughter an advancement on her 
marriage, and pays it under this erroneous belief. When she 
afterwards discovers her error, she cannot recover it back on 
proof that she paid it under a mistake of her liability. The 
natural duty of parents to favor the establishment of their children 
is a just cause or good consideration for the payment, and this 
natural obligation excludes the recovery back. This is the de- 
cision of the civil law. Sublata enim falsa opinione relinquitur 
pretatis causa, ex qua solutum repeti non potest. Dig. 12. 6.32. 
If, however, the parent had been indebted to the child on another 
account, the law would impute the payment to this debt, and it 
would not be presumed to be a payment under the marriage 
articles which had been misinterpreted. 11 Toul/. 29. 

It would be’easy to multiply examples, but those we have 
given are sufficient for our purposes, which are to show, in the 
first place, how large a number of cases may by just logical 
induction be decided by the proper application of a single gen- 
eral principle ; and in the second, how principles common to 
every system of jurisprudence are opened and explained by the 
commentators on written law, and in what manner a body of 
sound doctrine and rational jurisprudence grows up and arranges 
itself around the sententious and pregnant text of a well digested 
code. It is easy to perceive that an attempt to exhaust the 
whole subject by a complete enumeration of al] the cases, which 
may arise under the general principle, and thus render the 
jurisprudence under this article perfect at once, must almost 
unavoidably prove a failure. The code therefore wisely con- 
fines itself to the general principle, and leaves to the speculation 
of the sages of the law, to the practice of the courts, and above 
all to time and the experience of society, to fill up the jurispru- 
dence. ‘The most approved commentators refer sparingly to 
arrets or decisions of the courts in particular cases. Courts must 
decide such cases as are brought before them, and but a small 
proportion of them will be of a character so well adapted to 
expound and open the sense of the law as those which may be 


imagined by the commentator or such as he may find in the 
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body of the Roman law. ‘Toullier, who stands without a rival 
at the head of the commentators on the Code Civile, and who 
in the opinion of Dupin surpasses Pothier himself, ( Biblioteque 
choisie, 85,) seldoin refers to the decision of even the highest 
court, that of cassation, for the illustration of his doctrine. In 
one of the examples which we have given above, where he 
differs from Pothier, it has been seen that he does not attempt 
to refute the doctrine, which he combats, by an array of decided 
cases, but by reasons drawn from the nature of the case and the 
general and received principles of jurisprudence. When he 
does cite an arret, it is not with that blind submission to authority 
which we find in the elementary writers on English law. The 
ipse dixit of a court, however respectable, never silences the 
judgment of the commentator. If he approves the decision he 
uses it as an authority to confirm his own opinion; if he disap- 
proves it, he combats the doctrine of the court with the freedom 
and boldness of a jurisconsult, who is reasoning on the basis of 
a known law, and who feels a just confidence in the powers of 
his own mind and in the rectitude of his own conclusions. 
When he requires examples to illustrate his doctrine, insteac! of 
going to the collection of arrets, he takes them from the Roman 
law, or from authors who have treated the same subject before 
him, with such additions as suggest themselves to his own mind. 
The advantages which an author derives from this mode of ex- 
plaining the law, instead of confining himself, like the English 
elementary writers, to cases which have received a judicial de- 
cision, are great and obvious. ‘The cases he puts are of his own 
choice, and he selects such as are best adapted to cpen and 
explain the sense of the law and give a clear and full notion of 
its various applications. He may vary the case and show whether 
the rule will still apply, or whether the change of some of the 
facts will bring the case under a different rule. He thus shows 
what are the limitations and restrictions as well as the applica- 
tion of the rule, and explains it in this way in all its extent and 
all its branches. He incorporates into his commentary the 
distinctions, divisions, and subdivisions that belong to the subject, 
and throws over the whole the light of a sound philosophy and 
correct logic. Principles are followed out to their consequences, 
and results are obtained, not from the marginal notes of decided 
cases, but by logical induction. A commentary thus becomes 








1833.] Written and Unwritten Systems of Laws. 23 


a reasoned and methodical exposition of the whole law. All 
the light which the jurisprudence of ages, which the speculations 
of former authors, who have illustrated the law by their profound 
learning and penetrating sagacity, which the wisdom of the 
closet or the practice of the forum have struck out, are laid 
under contribution to expound the text of the code. A com- 
mentary on any title of the law becomes in this way not merely 
a practical manual, but a scientific treatise resting on general 
principles philosophically reasoned out, and logically deduced 
one from the other; and the doctrine is to be tried, not by 
arbitrary authority, not by the ipse dixit of a court, but by sound 
arguments drawn from the great and general principles of law, 
which are consecrated in the code. 

If any one is curious to see the difference between a com- 
mentary of this description, which opens and expounds the law 
in a methodical manner by the force of philosophical reasoning, 
and a treatise on the same branch of the law, by an author who 
gropes his way in the leading-strings of judicial precedents, let 
him take any English elementary work on a particular title of 
the law, as, for instance, Comyn on Contracts, and compare it 
with Pothier on Obligations, or Toullier on the third title of the 
Code Civile, and he cannot fail to be struck with the infinite 
disparity. Inthe latter he will find a complete treatise, the 
whole subject exhausted, principles followed out to their ultimate 
results, with the most copious fulness of detail and the most 
admirable conciseness of statement;—%in the former a jejune 
prolixity, the most tedious and exhausting to the mind, in ex- 
plaining particular rules and minute distinctions, with the most 
pitiable barrenness in the detail of principles, and no tracing out 
of principles, however prolific in their nature, beyond copying 
the barren rubricks of particular cases. 

We may refer also, with some feelings of national pride, for 
the confirmation of these observations to the excellent comment- 
aries on the law of bailments by Mr. Justice Story, a work 
which, with those the learned public are impatiently expecting 
from the same source, is destined to form, we believe, a mem- 
orable epoch in American jurisprudence. The lawyer, who 
has confined his reading wholly to the text books of the common 
law, must be struck, on reading these commentaries, with 
something like astonishment at the barrenness of the law of 
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England on one of the most trite and beaten titles of the law, 
compared with the fulness and riches of that of Rome. The 
object of the learned prelector was to give a complete treatise, 
which should contain a full illustration of that title of the law. 
Strike from the work all that is derived directly from the civil 
Jaw, and from the great luminaries who have drawn their riches 
from that copious fountain of written reason, and how bald and 
meagre will that appear, which remains, compared with the 
fulness and copiousness of the treatise as it now stands. We 
have had the curiosity to run over the references at the bottom 
of the page under the title of Mandates to see in what propor- 
tion the contents of this treatise are divided between the civil 
and common law. We find that exclusive of the references to 
the short compendium of Sir William Jones, the most of which 
is drawn from the civil law, there are one hundred and forty-one 
references which include two hundred and seventy-six citations. 
Of these, ninety references and one hundred and seventy cita- 
tions are from the civil and foreign law, and sixty-one references 
and one hundred and six citations from the common law. It 
appears, therefore, that the learned author, after working up all 
his common law materials, was obliged, for the purpose of ren- 
dering his work complete, to borrow more than an equal amount 
from foreign sources. 

Until within a few years the jurisprudence of this country has 
been little better than a transcript of that of England. Scarcely 
any other than English books were quoted in our courts of jus- 
tice, and the decisions of English courts, on all questions, not 
growing out of our own statute law or local usages, were con- 
sidered as of paramount authority. An argument drawn from the 
civil law, or any other jurisprudence than that of England, with 
whatever apparent equity or force of reason it might be sup- 
ported, was hardly listened to with patience, if it was not sus- 
tained by English decisions or recommended by English authors. 
But the time is past, we trust, never more to return, when any 
reluctance will be felt to incorporate into our jurisprudence the 
enlightened equity of the civil law. Justice, says Chancellor 
D’Aguesseau, never fully unveiled her mysteries but to the 
jurisconsults of ancient Rome. That extraordinary people sur- 
passed all other nations of antiquity, as much by the wisdom of 
their laws as they did by their achievements in arms; and if 
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they established their empire over cotemporary nations by phys- 
ical force, the empire of their laws has been perpetuated over 
modern ages solely by the power of superior reason. ‘The 
prejudices against the civil law in this country have never ex- 
isted to the extent that they have in England. But deriving, 
as we do, the body of our law from that country, learning it 
originally from their text books, and trusting implicitly to their 
jurisprudence, we could hardly escape from the influence of 
their prepossessions. Happily half a century of political inde- 
pendence is beginning to liberate us from the colonial vassalage 
of mind, and we can examine the laws and institutions of other 
nations and compare them with our own, without having our 
views perverted by the antisocial prejudices of the English. 
But to return to Mr. Park. We willingly admit on his au- 
thority the accumulation of points, which have been ruled by 
the courts, to the number at which he estimates them ; — but we 
do not admit the impracticability of compressing the substance 
of these decisions within the limits of a code of reasonable and 
moderate dimensions. When they are examined it will be 
found that but a small portion of them embrace leading and 
general principles. ‘Ihe great mass consists of nothing more 
than minute distinctions, turning on differences of great subtlety 
and extreme delicacy; many but technical distinctions where no 
difference of principle exists, and which ought to be abolished ; 
—many again, which, having been at first hastily and inadver- 
tently made, are reluctantly followed from an unwillingness to 
overturn former decisions, and a still greater number are but 
the exposition and application of a comparatively small number 
of the great and sacramental principles of the law. These 
minute distinctions, as we have before said, should never be in- 
troduced into a written code. ‘They properly belong to juris- 
prudence and not to legislation. Mr. Preston, in his preface to 
his treatise on Merger, states that there are contained in that 
volume ‘at least three thousand distinct propositions on sub- 
jects of every day’s occurrence.’ No man can be made to be- 
lieve that the substance of these three thousand propositions 
may not be condensed into a small number of elementary and 
comprehensive rules. If they cannot, it must be because they 
turn on mere arbitrary and technical distinctions, that serve no 
other purpose but to embarrass and perplex the subject. It is 
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impossible that such a multitude of rules can be necessary for 
the protection and the secure transmission of the rights of pro- 
perty as they may be affected by the operation of merger. In- 
deed, when we consider the whole corpus juris as made up of a 
million and a half of distinct points or propositions, it is manifest 
that the whole subject must be split and minced up into such a 
number of minute technical distinctions, of subtle and artificial 
refinements, turning on evanescent differences, many of them 
jostling and conflicting with each other, as it is admitted they 
do, that the most natural inference to be drawn from the fact 
is that the law is involved in an inextricable labyrinth of confu- 
sion. And is not this the case with at least one very important 
branch of the law of England, viz. the law of real property ? 
Let us appeal to the learned in that very occult science, that 
mystery of mysteries, or apocalypse of the law, as it has been 
called, the law of conveyancing. Quisque est credendus in sua 
arte. Mr. Park himself acknowledges that ‘in the present state 
of the law a defect will often be discovered in a title, or an 
oversight in a transaction, after it has passed the previous ordeal 
of lawyers of unquestioned learning and diligence.’ p. 13. And 
his whole argument shows that this is to be attributed to the 
excessive multiplication of arbitrary and technical rules. It is 
stated in the Edinburgh Review, vol. 45, p. 473, that Mr. Pres- 
ton, one of the most learned real property lawyers in England, 
declared on a recent occasion to the Court of King’s Bench, 
that after thirty years assiduous study of this intricate and re- 
condite science he was unable to say whether he was master of 
it or not. And Mr. Park quotes him as saying, in his Essay on 
Estates, vol. 1. p. 425, that ‘ whoever will trouble himself to 
trace the decisions of the courts of justice on any general head 
of the law, with a view to its history, will observe that at dif- 
ferent periods and under different judges, and sometimes under 
the same judges at different periods, the same question, or a 
like question in similar cases, and sometimes in the same case, 
has received a different determination. Hence in part arose 
the difficulty of studying the law.’ And it is averred that when 
a title has been submitted to professional men for their opinion, 
it is not uncommon to see two or three opinions in one way and 
as many directly opposed to them. Edin. Rev., vol. 35, p. 
203. Mr. Park mentions an estate, the title to which depended 
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on descents only, without deeds, of doubtful construction, which 
was actually sold by the advice of conveyancers at one third part 
its value on account of the risk to which the title was exposed. 
p- 127. ‘Until the present heap of laws and legal authorities,’ 
says Mr. Humphreys, ‘ is consigned to oblivion, in vain will the 
public seek a uniform system of real property.’ Odservations 
on the actual state of the law of real property, p. 176. 

It is not easy to conceive a worse state of the law than that 
which is here described, when property loses two thirds of its 
value from the mere uncertainty of the law of descent. Such 
are the ‘working qualities,’ to borrow an expression of Mr. 
Park, of a law of precedent, which, proceeding on the hypothe- 
sis of judicial infallibility, consecrates every decision as a sacred 
portion of the law, never afterwards to be departed from, pro- 
vided it be not ‘ flatly absurd and unjust ;’ and equally so whether 
the decision be wise or unwise, whether it establishes a great 
rule of natural justice in its broad principles, or cuts up and 
impairs the rule by technical subtleties and mischievous distine- 
tions. What is the remedy? Shall we continue to wander 
forever in this labyrinth of subtleties aud contradictions ? —still 
to waste our energies in this perplexed maze of legal puzzles, 
constantly accumulating and springing up on every side? Itis 
extremely difficult for a man whose mind is thoroughly disci- 
plined to the habits of a profession, especially if it be one that 
monopolizes his whole time, like that of the law, to change those 
modes of reasoning and of viewing things, which have become 
so familiar as to be in a manner incorporated into the very con- 
stitution of his mind. Even the absurdities of a system will be 
sometimes recommended to him by the very ingenuity that is 
employed to avoid the inconveniences which arise from them ; 
as in the case of legal fictions. These are the delight of every 
true amateur of black letter lore, and while he is charmed by 
their subtlety and ingenuity, he seems wholly unconscious that 
they are the living and unanswerable witnesses of the imperfec- 
tion of that very system, which is the object of his encomiums. 
A plain and direct course of proceeding startles and alarms a 
man, who has always been accustomed to arrive at his object by 
artifice and trick. He will be embarrassed by the very sim- 
plicity and directness of a system so different from that to which 
he has been accustomed; as a man who has long been habitu- 
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ated to walk in gyves will at first feel awkward in the exercise 
of the unrestrained liberty of his limbs. ‘To the question, then, 
what remedy shall be applied to this vicious state of the law, we 
are not to expect the profession generally to be the first to pro- 
pose codification. But we think that one answer only will be 
given by every man whose mind is not under the influence of 
professional bias. It is this; take the whole of this indigested 
mass, and discarding what is useless and bad, subject the re- 
mainder to a rigorous analysis, reduce it to its elementary prin- 
ciples and give to these the sanction of legislative authority. 

We have examined the objection to codification founded on 
the multifariousness of the subject, more at large, perhaps, than 
may be thought necessary. The best reply, and the only one 
which now need be made to the alieged impossibility of reduc- 
ing the law to a code, is a simple reference to the cases in which 
it has been actually done. In the early and rude ages of the 
Roman republic we have seen an example in the laws of the 
twelve tables. As civilization advanced and the law became 
more complex and refined, a code was annually promulgated in 
the edict of the pretor, until the entire law was recast by the 
pretor Salvius Julianus, and the edict made perpetual. In the 
progress of time another revision was required to relieve the 
law from the many camel-loads of books, which the genius of 
the profession had produced between the ages of Adrian and 
Justinian, and the corpus juris was again reformed by Triboni- 
an. On the revival of commerce in the middle ages, the mari- 
time law was repeatedly reduced to the form of a code by dif- 
ferent maritime powers ; and in more recent times the municipal 
law has been codified in Prussia, in Austria, and above all, in 
France under the auspices of Napoleon. In our country the 
same thing has been done in Louisiana, and a large advance 
made towards it in the revised statutes of New York. It ap- 
pears to us that it is quite too late at this time to deny the prac- 
ticability of a work, that has been accomplished for so many 
different people and by so many different hands. The only 
question which can be considered as fairly open to controversy 
is its utility. 

In denying the utility of a code, admitting it to be practica- 
ble, the advocates of customary law, derive an objection from 
the argument that is principally relied on in its favor, viz. that it 
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is in its principles fixed and inflexible. This fixedness and im- 
mobility, it is said, is incompatible with the condition of an im- 
proving society. Customary law, we are told, is more flexible, 
and by its plastic character, easily and by insensible gradations, 
accommodates itself to the changes continually taking place in 
the condition and character of society, and thus keeps an even 
pace with the improvements of the community. 

This is the objection of M. Savigny and the historic school of 
Germany, upon which we expressed our views somewhat at large 
in a former article.' (See vol. 5, p. 23.) It has been sub- 
stantially reproduced by Mr. Park. The following extracts pre- 
sent, in a condensed form, the strength of his argument. 

“We have seen that the main defects of the common law have 
arisen from the unavoidable trammels in which the judges have 
been generally held by precedent, or past decisions. The one 
redeeming circumstance, however, which has enabled English 
jurisprudence to keep any pace with the advanced knowledge and 
liberality of mankind, notwithstanding those trammels, has been 
its freedom from the more rigorous trammels of a written articu- 
lar text. In this country, by tying up jurisprudence in an un- 
yielding and imperative text, we should have withdrawn the plastic 
power of the law from the hands of men daily conversant in the 
business of jurisprudence, and daily experiencing its practical 
workings and defects. We should have destroyed the immediate 
counexion between the perception of the practical inconvenience 
and the application of the practical remedy. ‘Those absurdities 
or miscarriages of jurisprudence, which now find their escape in 
exception, in qualification, and in distinction, upon the existing 
rules pro re nata, must then exist unmollified till the arrival of the 
next period of revision, whenever the code has laid down rules, 
which cannot be construed into the necessary amount of flexibility 
for the given occasion. 

‘But if the effect of codification would be thus hostile to the 


' We have not had the benefit of seeing the work of M. Savigny, and our 
knowledge of it is principally derived from M. Meyer, and the account given 
of it by M. Lerminier, in his Histoire du Droit. As well as we can judge 
there is every appearance of fairness in M. Meyer in giving the argument, 
which he labors to overthrow ; and it is expressed in clear and intelligible 
language, divested of that maze of nebulous generalities and dreamy ab- 
straction which throw a mystic and somewhat partial coloring over all the 
speculations of the German school of philosophers on moral and metaphysi- 
cal science. 
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ultimate advancement of jurisprudence as a science, the results 
even of a revisioual code would be still more retrogressive upon 
professional intelligence and learning. When a new rule, or the 
alteration of an existing rule, takes place under the present sys- 
tem, it takes place in the unavoidable presence of the profession ; — 
of a bar, some portion of whom have been engaged in advocating 
and opposing that result ;— the residue of whom have been pre- 
sent as hearers. It takes place in the regular hours of business ; 
at a time when men’s minds are habitually and naturally directed 
exclusively to the matters of business. It takes place, too, singly, 
occasionally, and as an event in legal intercourse and experience.’ 


p. 154 — 159. 


If the doctrine of these extracts is to be followed in its full 
extent, it will supersede the use of a legislature. Mr. Park 
would exclude them, not only from framing a general institute 
or code, but from the occasional revision or amendment of 
the law. And he would prescribe to the judicial tribunals, in 
the exercise of their legislative functions, not to establish laws 
by edicts or ordinances, as was done by the pretors in Rome, 
and sometimes by the French Parliaments, but by ex tempore 
acts of legislation pro re nata. Let these principles be followed 
out and they will destroy all certainty in the law, and substitute 
in the place of fixed and stable rules of jurisprudence the arbi- 
trary discretion of the court. For if the court may escape from 
the law in an excep‘ion, a qualification, or a distinction ; — nay 
more, if they may establish a new rule, or alter an existing rule, 
when a case is presented for decision, it is too clear to admit of 
controversy, that the law exists merely in the discretion of the 
court, and that it may, at any time and without previous notice, 
change it at its pleasure. When a suitor comes before the 
tribunal relying on the existing law, as it has been manifested 
in a continued stream of decisions, he may find the court in a 
humor to reform the law —to introduce a new rule, or alter an 
existing rule; —or to escape from their former practice and the 
authority of prior decisions through an exception or a distinc- 
tion. And when this is the case, the new rule is ushered into 
ihe world, and the manes of the expiring law appeased and 
propitiated by the proper solemnity of an expiatory sacrifice of 


the unhappy suitor. Nor is this all. When a new rule is 


introduced under this system of judicial legislation, it has a 
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retroactive operation. It makes the law for past as well as 
future transactions. According to the theory of the common 
law, whenever the court pronounces a decision, the principle 
on which it is made is assumed to be the actual law, and the 
decision becomes an imperative authority for ali similar cases. 
This constitutes the difference between the mode of amending 
the law by edicts or ordinances and by arrets or decisions. An 
ordinance, like a law, only operates prospectively. It makes 
the law for future cases; but a decision is a declaration of the 
law as it is, and applies as well to other cases existing at the 
time as to the future. If the occasional amendment and reform- 
ation of the law is to be entrusted to the judicial tribunals, on 
every principle of justice this power ought to be exercised in 
the forms of edicts or ordinances. An alteration of the law by 
a decision is nothing more nor Jess thana fraud. It is deciding 
on the rights of parties, not by the law under which they were 
acquired, but by an ex post facto law made for the special pur- 
pose of giving to one person what by the existing law belongs 
to another. Strip the matter of all the specious disguise that 
may be thrown over it, and when the naked truth is contem- 
plated, in what does this differ from confiscation or robbery ? 

Mr. Park is, however, too good a lawyer to follow out these 
principles to their natural and logical results. "The whole course 
of English jurisprudence shows how extremely reluctant the 
courts are to overrule prior decisions, however inconvenient 
or unjust. Mr. Park would find it necessary to cireumscribe 
and limit the range of judicial legislation ;— and in fixing its 
limits he would be brought back to the principles on which the 
courts have acted for centuries. The fruits of this system we 
already see in an accumulation of cases, which set the powers 
of memory at defiance by their number, and the force of reason 
by their contrarieties. 

That this state of the law calls for amendment is now gen- 
erally admitted. The demand for a reformation is indeed less 
imperious in this country than in England. This reformation 
has already been partially effected by the action of the legisla- 
ture in most of the States in the Union. A large portion of the 
subtleties and refinements, which encumber and perplex the 
common law, have been from time to time removed, so that the 
science with us is comparatively simple and plain. ‘That much 
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more may be profitably done will probably be generally admit- 
ted. But with respect to the mode in which this should be 
effected there will not be found the same unanimity of sentiment. 
Several among the greatest names in American jurisprudence 
have expressed themselves adverse to codiScation. Among 
these we may mention Mr. Duponceau; and a similar opinion 
has been intimated by Chancellor Kent, although he approves 
almost invariably of the amendments introduced into the com- 
mon law by the revised statutes of New York, yet at the con- 
clusion he expresses his doubts, whether the law of real pro- 
perty be not ‘too abstract and too complicated to admit with 
entire safety of the compression which has been attempted by 
a brief, pithy, and sententious style of composition. ‘There is 
a peculiar and inherent difficulty in the application of the new 
and dazzling theory of codification to such intricate doctrines, 
which lie wrapped up in principles and refinements remote from 
the ordinary speculations of mankind.’ Com. vol. 4, p. 346. 
And on more than one occasion he seems to throw back a 
melancholy look on the masses of curious learning which have 
been rendered useless by these reforms. 

But if there are great names opposed to codification, there 
are at least as great in its favor. At the head of these we may 
place Lord Bacon, a man whose capacious and comprehensive 
mind embraced the whole circle of human knowledge. ‘There 
are,’ says he, ‘two modes of framing a new statute; by one 
former statutes on the same subject matter are confirmed, and 
some changes and additions engrafted upon them; by the other 
all former laws are repealed and abrogated, and replaced by a 
new and uniform Jaw embracing the whole subject. The latter 
mode is to be preferred. For by the former the laws become 
complicated and perplexed ; what is of present urgency is in- 
deed done, but the body of the laws in the meantime becomes 
vicious. In the latter it is true that greater care is required ; 
for the foundations of the law are to be examined ; prior legis- 
lation is to be reviewed and weighed, before the new act is 
adopted, but in this way the harmony of the law is best pre- 
served for the future.” Legum Leges. Aphorism, 54. 

The same reasons which should induce the legislature, in 
revising a particular statute, which is nothing but a codification 
of a part of the law, to embrace in the new act the whole sub- 








ERS mee 














1833.] Written and Unwritten Systems of Laws. 33 


ject, operate with equal force in favor of codifying the whole 
law, whenever any considerable alterations are to be made, or 
when it has, from repeated alterations in a long course of time, 
become so broken up and perplexed, as to render it difficult to 
know precisely what the law is. 

By codification we do not mean the introduction of a new 
system of law ; all that is meant is the ascertaining and express- 
ing in clear and intelligible terms the law as it actually exists, 
and arranging the subject into a methodical and systematic form, 
The innovations on the existing law may be more or less accord- 
ing to the wants of society at the time when the code is framed. 
But far be it from us to recommend the abolition of the existing 
law. Interwoven as itis with all our habits, usages and manners, 
it cannot be abolished and a new system introduced without 
producing endiess confusion. The first step towards framing a 
code would be to collect the whole body of the common and 
statute Jaw and arrange it methodically into a convenient num- 
ber of titles, chapters, and sections. In this way would be pre- 
sented in one view all the points of Jaw, on every title, which are 
settled and incontrovertible, —all the questions which are still 
mooted at the bar as undecided, — all the points on which ju- 
risprudence is variable and the decisions conflicting ; and by the 
same operation would be discovered both the redundancies and 
deficiencies of the law. Willit be pretended that the principles 
contained in these chapters and sections cannot be expressed in 
intelligible and definite language? What can we think of those 
‘intricate doctrines’ wrapped up in such refinements that lan- 
guage can offer no form of words, by which they can be intel- 
ligibly expressed? Can such be fit rules for regulating the 
rights of property? What else are they or can they be but 
snares? If they cannot be analyzed and expressed in a series 
of perspicuous propositions, it is because they are indistinct and 
indefinite in themselves, because they are inconsistent and con- 
tradictory, because they are, to use the words of Chancellor 
Kent, enveloped in a cloud of refinements that have gradually 
accumulated until they have overshadowed and obscured the 
law of real property, and produced that ¢ everlasting uncertainty ’ 
of which he so feelingly complains. It is those distinctions, 
evceptions, and qualifications, those alterations made in the 
law, when the court professes to make no changes, but merely 
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to declare the old law, which have for a long series of years 
been continually springing up and crossing and interfering with 
each other in,every direction, which are interwoven and knotted 
up in all conceivable ways, until they have worked the law into 
such a tangled skein of subtleties, that thirty years of exclusive 
and devoted labor, with all the helps that books and courts can 
furnish, are not sufficient to unravel this maze of puzzling intri- 
cacies and arrange them in an order that will be intelligible, we 
will not say to the Jaity, but to the most profound and learned 
clerks. We admit that it would be quite impossible to reduce 
to an intelligible code this chaos of jarring subtleties; nor do 
we think that the human being, who knows any thing else, can 
be found, who desires it. With respect to these, a legislature, 
that understood its vocation, would make short work. It would 
at once apply the sponge and obliterate the whole mass, and 
with it consign some hundreds of volumes of useless erudi- 
tion and conflicting subtleties to that limbo of oblivion in which 
the hecatombs of the scholastic vanities of the middle ages have 
so long slept in undisturbed repose. The code would preserve 
only those rules of law, which have been found to be useful, and 
no rule can be useful that is not plain and intelligible, at least to 
those who are adepts in the science. We do not deny that 
jurisprudence would still have its refinements and intricacies 
growing out of the various and often intricate modifications of 
property, which are required to meet the wants and, in some 
instances, the caprice of an opulent and highly cultivated society. 
But the interest of society demands that limits should be fixed 
beyond which these modifications should not be allowed, and 
these limits should be plainly marked by the law. The diffi- 
culties will be only in the application of the text to the cases, 
not in doubts as to the rule of law itself. These difficulties no 
human law can obviate, because they have their origin not in 
the law, but in the acts of individuals. 

Nor do we suppose that a code would put an end to the mul- 
tiplication of law books. Its tendency for a time would probably 
be to augment the ratio of increase. We should have our com- 
mentaries on the code, in which each article would be explained ; 
and we should have, as we now have, our series of reports, which 
might be multiplied to an indefinite extent. But there would 
be this difference. ‘The law itself would be bound up ina 








Jv 


1833.] Written and Unwritten Systems of Laws. 35 


portable volume, and the commentaries and reports would not, 
as they now do, constitute the text of the law. Those only which 
were most: valuable would be preserved, while the rest would 


soon fall into oblivion. And though their accumulation would 


at first be rapid, they would soon be falling into disuse at one 
end of the series, nearly as fast as they would accumulate at the 
other. But in the present state of the law, the authority of the 
reports is not limited by any period of prescription. We are 
obliged, in this age of philosophical intelligence, to go back to the 
black letter cases of the semibarbarous times of the Edwards and 
Henrys. When a volume of decisions takes its place in our 
libraries, it there must remain. Sedet eternumque sedebit, for 
it is of perpetual authority and may be invoked to decide the 
rights of parties five hundred years hence, as cases decided five 
centuries ago are cited now. Under our present system of law, 
which is to be found no where but in the decisions of the courts, 
the multiplication of books is becoming, or rather has become, 
an evil that is intolerable. 


In expressing our opinion thus freely in favor of a text in 
preference to a customary law, we would not be understood to 
recominend this matter to be taken up hastily. There are some 
branches of the law which might be reduced to a code without 
much labor; as for instance the Jaw merchant and the maritime 
law. ‘These have grown up in an enlightened age. The prin- 
ciples are plain and for the most part well settled ; and they have 
been methodized and systematically arranged in well written 
treatises. Take, for instance, Baily or Chitty on Bills of Ex- 
change; strike from the treatise all the authorities cited, and all 
the reasonings of the author in support of his opinions, and leave 
nothing but the statement of the principle, and you have the 


outline of a code ready formed. Let the language in which the 


principles are expressed be carefully revised, and rendered as 
perfect as itcan be made. Where there are deficiencies let 
these be supplied, and where the cases are conflicting let the 
law be settled, and your code is complete. To reduce to a code 
the law of real property would be a work of greater labor. The 
law merchant would require but little amendment. But if a 
property law is to be formed out of that system of usages, which 
had their origin in the feudal establishment, it would require ex- 
tensive alterations to accommodate it to the present state of 
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society. Between society as it now exists, and the condition of 
society in the feudal ages, there is all the difference that there is 
between a camp of ferocious barbarians and a city of polished 
merchants and cultivated philosophers. If we are to take the 
usages of these barbarians as the basis of a property law for a 
nation of merchants, artizans, and farmers, there would be much 
to be rejected and much that is new introduced. Mr. Humphreys 
thinks that the wisest course would be to apply the sponge to 
the whole mass and reconstruct the system anew. But the 
majority of opinions would probably be in favor of preserving the 
common law as the basis, and engrafting upon it such amend- 
ments as the spirit of the age demands. 

Nations educated in the school of the civil law have already 
their codes frained with great wisdom and which operate with 
complete success. But the common law, though amended by 
the legislature from time to time in particular points, has never 
been reduced to a code. But this we believe is destined to be 
done in this country. New York has honorably led the way and 
shown what may be done. Let Massachusetts, and Pennsylvania, 
and Virginia, follow in her track. They are old common- 
wealths and ripe for the work. Each succeeding state would im- 
prove on its predecessors ; and after the law has been repeatedly 
codified, the framing of a code will not be a work of much more 
difficulty than the framing of a constitution is now. We should 
find, too, that the codes in all the states would be nearly uniform, 
and with the successive improvements that would be made, we 
have no doubt that America would. have the honor of presenting 
to the world the best specimen of legislation that has yet been 
seen. 


ART. IIl.—THE LIFE OF EDMUND PENDLETON, OF VIRGINIA. 


Happity for human nature, history’s sanguinary page of war and 
anarchy is occasionally lit up by some solitary star of virtue, 
shining on in its attractive splendor, amid the wastings of crime 
and the desolations of ambition. ‘To such green spots in the 
waste of history, humanity turns with philanthropical pride. 
With affection, they hallow the memory of a whole people, and 
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fling around their annals all that is honorable or elevated in the 
character of man. Fame passes unheeded by the solitude of 
virtue, and to blazon the profligacy of despotism, or the worth- 
lesness of legitimacy, it sinks into insignificance the more simple 
characteristics of private patriotism, or degrades the more ele- 
vated distinctions of laborious merit. ‘The history of the bar is 
known but to the curious student, and though society is, in a 
great measure, dependent on it for much of its happiness and 
prosperity, the fame of its sons is heard but in the reminiscences 
of friendship, or in the rude annals of tradition. ‘The autobio- 
graphy of Judge Pendleton is the emphatic history of the labors, 
the difficulties, and the proud though silent triumphs of the bar. 
It breathes an indomitable spirit, alike of labor and contentment, 
dignity and humility. His youth was depressed by poverty, 
and his genius unaided by education, yet the inherent energy of 
his character taught him to be the architect of his own fortune. 
He sought wisdom amid the oppressions of poverty with an 
earnestness which no difficulty could abate — no asperity subdue. 
This memoir offers an eloquent commentary on the force of our 
republican institutions, and holds out an encouraging example 
to genius, industry and perseverance. 

I was born September 9, 1721: my father died some time 
before. In February, 1734-5, | was bound apprentice to Col. 
Benjamin Robinson, Clerk of Caroline Court. In 1737 I was 
made Clerk of the Vestry of St. Mary’s Parish in Caroline ; with 
the profits I purchased a few books and read them very diligently. 
In 1740 I was made Clerk of Caroline Court Martial. In April, 
1741, with my master’s consent, I was licensed to practise law 
as an attorney, being strictly examined by Mr. Barradall. Jan- 
uary 21, 1741, I was married to Betty, the daughter of Mr. Roy, 
against my friends’ consent, as alsomy master’s, who nevertheless 
still continued his affectionto me. My wife died November 17, 
1742. Iwas married a second time, the 20th January, 1745, to 
Sarah, the daughter of Mr. Joseph Pollard, who was born the 4th 
of May, 1725. I practised my profession with great approbation 
and success, more from my own good fortune and the kind direc- 
tion of providence, than my own merit ; and in October, 1745, my 
reputation at the County Courts prompted me to make an effort 
at the General Court, in which I continued till 1774, when the 


dispute with Great Britain commenced. In November, 1751, I 
VOL, IX.——NO. XVII. 3) 
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was sworn a Justice of the peace for Caroline, and continued to 
November, 1771. In January, 1752, I was elected a burgess for 
do. Iwas continued one of the representatives of Caroline 
without interruption till 1774, at which time I presided in Caroline 
Court, and was County Lieutenant. In June of that year news 
arrived of the inimical designs of Parliament against the town of 
Boston; on which account the assembly voted a fast, and were 
dissolved by government. A number of members stayed in Wil- 
liamsburg to keep the fast, when news arrived of the Boston 
Port Bill, when they collected and recommended to the people 
to choose members for Convention to meet in August. I was 
chosen a member to that Convention, who voted the utility of a 
General Congress of the States to meet in Philadelphia the first of 
September. 1 was chosen and attended that Congress, and a 
second in May, 1775. In August, 1775, I was appointed presi- 
dent of the committee of safety, and in December following 
president of the Convention on the death of Mr. Randolph, and 
re-chosen president of the new one in May, 1776. In October, 
1776, 1 was elected to the chair of the House of Delegates, who 
sat under the new constitution. In March, 1777, by a fall from 
my horse, I had my hip dislocated, and have been unable to walk 
ever since, except on crutches; however the good people of 
Caroline the next month chose me a delegate in hopes of my 
recovery ; but I could not attend in May session, and another 
speaker was appointed ; in which however I was highly honored 
by all the candidates, having promised to resign the chair, when | 
should come. I attended on crutches, in the October session, but 
meant then to take leave of all public business and return; but 
the General Court and Court of Chancery being established, I 
was prevailed on by some worthy members to consent to be nom- 
inated as Chancery Judge, in which I was elected to the Presi- 
dency ; and the whole three by an unanimous vote. In 1779, 
when the Court of Appeals was organized, and made to consist of 
the Judges of the General Court, Chancery and Admiralty, the 
Chancellors were to have the first rank, and of course I presid- 
ed in that court. In 1788, when a new arrangement was made 
of the Superior Courts and that of Appeals to consist of separate 
judges, I retained my rank in that court, and so may be con- 
sidered as having now been fifteen years at the head of the ju- 
diciary department. In 1788 when a State Convention was to 








1833.] The Life of Edmund Pendleton, of Virginia. 39 


meet to consider of a new proposed plan of federal government, 
and all the officers of the State made eligible; my good old 
friends in Caroline again called me to their representation in 
convention, and that respectable body to preside over them, in- 
dulging me with sitting in all my official duties, usually performed 
standing. Thus without any classical education, without patri- 
mony, without what is called the influence of family connexion, 
and without solicitation, I have attained the highest offices of my 
country. 

I have often contemplated it as a rare and extraordinary 
instance, and pathetically exclaimed, ‘Not unto me, not unto 
me, O Lord, but unto thy name be the praise.’ In his provi- 
dence he was pleased to bestow ‘on me a docile and unassuming 
mind, a retentive memory, a fondness for reading, a clear head, 
an upright heart, with a calm temper, benevolent to all, though 
particular in friendship but with few. And if I had uncommon 
merit in public business, it was that of superior diligence and 
attention. Under the regal government I was a whig in prin- 
ciple, considering it as designed for the good of society, and 
not for the aggrandizement of its officers, and influenced in my 
legislative and judicial character by that principle. When the 
dispute with Great Britain began, a redress of grievances, and 
not a revolution of government, was my wish. In this I was 
firm but temperate ; and whilst I was endeavoring to raise the 
spirits of the timid to a general united opposition, by stating to 
the uninformed the real merits of the dispute, 1 opposed and 
endeavored to moderate the violent and fiery, who were for 
plunging us into rash measures, and had the happiness to find 
a majority of all the public bodies confirming my sentiments ; 
which, I believe, was the corner-stone of our success. Although 
I so long and to so high a degree experienced the favor of my 
country, | had always some enemies — few indeed ; and I had 
the consolation to believe that their enmity was unprovoked, as 
I was ever unable to guess the cause, unless it was my refusing 
to go all lengths with them as their partisan. 

July 20, 1793. Epmunp PenD.eton.' 


Judge Pendleton died at the advanced age of eighty-two, in 


* Communicated to the ‘ Political Arena,’ by the late G. M., Esq., and 
originally published in that paper in the year 1822. 
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the full enjoyment of his mental faculties and almost literally in 
the discharge of his judicial duties. 

In his legislative character he acquired the confidence of all 
parties and generally ensured success alike by his wisdom and 
address. Mr. Jefferson, who was associated with him in those 
conventions which framed our government, has left a beautiful 
and affectionate testimonial to the intelligence and virtue of 
Mr. Pendleton. ‘Taken all in all he (Mr. P.) was the ablest 
man in debate I ever met with. He had not indeed the poetical 
fancy of Mr. Henry —his sublime imagination, his lofty and 
overwhelming diction ; but he was cool, smooth, and persuasive — 
his language flowing, chaste, and embellished ; his conceptions 
quick, acute, and full of resources. . . . . . Add to 
this he was one of the most virtuous and benevolent of men, 
the kindest friend, the most amiable and pleasant of companions, 
which ensured a favorable reception to whatever came from 
him.’' 

Mr. Pendleton’s profound knowledge and constant study of 
the law of England had given to his opinions much of bigoted 
attachment, and, though he lived in an age of reformation, he 
was opposed to any innovation on that Gothic pile of reason, 
superstition, and incongruous custom, which received its first 
attack from the rebellion of the colonies. He opposed the 
abolition of entails, and earnestly deprecated any change in the 
equity system.’ A long life of piety lent a deepened coloring 
to the zeal and fervor of his attachment to the established church. 
His devotion blinded him to the necessary policy of its aboli- 
tion, and he resisted, with a spirited warmth, far beyond the 
habitual mildness of his life, all attacks either against her interest 
or character. Though unsuccessful in his opposition to reform- 
ation, none obeyed with more fidelity than Mr. Pendleton the 
laws which its spirit created. 

As one of the acting committee to frame a code of laws for 
the State, Mr. Pendleton was associated with Mr. Jefferson 


! Jetferson’s Memoirs, vol. 1, 30. 


? In tbe bill for the organization of the Chancery Court, the trial by jury 
of all matters of law and fact formed a prominent feature. Mr. Pendleton 
defeated this provision by the successful introduction of four words — if 
either party choose. No party dares distrust the tribunal, and juries are but 
rarely impannelled except at the instance of the chancellor. 
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and Mr. Wythe, afterwards chancellor. In the debate on the 
model of the proposed work, Mr. Pendleton advocated the sys- 
tem of Justinian and Bracton, or the more diffuse compilation 
of Blackstone. It is to be regretted that his colleagues over- 
ruled this plan, dreading its great labor and comprehensive re- 
search. In the distribution of the several labors of the committee, 
the Virginia statute law was assigned to Mr. Pendleton, and in 
digesting its discordant chaos he has evinced his copious erudi- 
tion, and the inherent benevolence of his character. 

The records of the several Virginia conventions are graced 
by the wisdom, liberality, and intrepidity of his resolutions, and 
they bear many testimonies to his virtue and patriotism. ‘The 
convention of 1775 being about to appoint delegates to represent 
the colony in general congress, Mr. Pendleton expressed’ his 
most grateful acknowledgements for the honor conferred on him 
in two former appointments to that important trust, and entreated, 
on account of his declining health, to be excused. His excuse 
being accepted, after a vote of thanks, it was unanimously re- 
solved ‘that his future services of a like nature be dispensed 
with only on account of the infirm state of his health.’ 

Retiring from legislative life, he was called by the confidence 
of the people, truly expressed by the unanimous voice of the 
legislature, to the bench. As President of the Supreme Court 
of Appeals he was chiefly instrumental in giving a tone of sim- 
plicity, dignity, and activity to the proceedings of that body. 
His opinions on the doctrine of wills, limitation of estates, and 
most of the ‘more abstruse branches of law, are characterized 
by an absence of all legal pedantry, and, by their profundity, sim- 
plicity, and wisdom, they have to this hour a powerful influence 
upon the jurisprudence of the State. The rugged mass of prece- 
dent, dicta, and statutes, sprung, under the force and originality, 
the variety and elegance of his intellect, into spirit, beauty, and 
harmony. A genius bold, vivid, and energetic —a fancy soften- 
ed into captivating chastity — and a mind lofty in conception and 
vigorous in action, were some of the characteristics of this won- 
derful man. Copious, yet logical, sententious, yet lucid, he 
sought no sparkling metaphor, no meretricious pageantry of 
style. His mind shuddered at no labor, recoiled at no investi- 


' Vide Journal of that body, p. 14. 
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gation. Retaining no harshness from the severity of study, his 
style possessed the purity and freshness —the rapidity without 
the turbulence— of the mountain stream. He had no arrogance, 
pride, or selfishness —in his intercourse with society he was 
gentle, modest, and unassuming. Like Agricola, in the beau- 
tiful language of Tacitus, “ whi officio satisfactum, nulla ultra 
potestatis persona.  ‘T'ristitiam et adrogantiam et avaritiam ex- 
uerat; nec illi, quod est rarissimum, aut facilitas auctori(atem, 
aut severitas cmorem, diminuit.” W. G. M. 





ART. HIT—LEX LOCI. 


Can the assignee of a Scotch bond maintain an action in his 
own name, in the courts of this country? 
ASE. 

Ow the day of May, 1828, L. McA., at Paisley in Scot- 
land, made his bond for £376 and interest to F. C., payable in 
eighteen months, at A. R’s. banking house, in said Paisley. 
Obligor and obligee were Scotchmen and residents at Glasgow. 
On the day of February, 1829, the obligor duly assigned 
this bond to G. S. of Glasgow. Before the bond was due, the 
obligor came to Massachusetts, where he still remains. The 
bond not being paid when due, the assignee forwarded it for 
collection. By the Scots law, this bond is assignable, and the 
assignee may sue for the debt in his own name. — Can he thus 
sue in Massachusetts ; and if so, in what form of action? Or 
must the action be brought in the name of the obligee? 


Cc 
8 








OPINION. 

If I had not been forewarned that able counsel have given dif- 
ferent opinions on the main question here presented, I should 
not have hesitated at all in advising that the assignee may sue 
in his own name. And on a considerate examination of the 
subject, 1 am still of opinion that he may so sue. 

It is a familiar doctrine that the nature, validity and legal 
effect of a contract are governed by the lex loci contractus — 
but that the remedy for violation of a contract must be pursued 
by the means prescribed by the lex fort. It is unnecessary to 
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notice the exception to the former part of this doctrine, which 
obtains when a contract is made with reference to performance 
in another jurisdiction — for the bond in question was made 
payable in Scotland. 

The case doubtless turns on this point, viz. Is the question, 
who shall be plaintiff, to be regarded as a matter of legal effect, 
or of remedy, within the rule above mentioned? I am of opin- 
ion that it is the former. 

The legal effect of the bond and assignment, made in Scot- 
land, is to vest a legal interest and right of action in the as- 
signee. I perceive no difference between this case and that of 
a promissory note made and indorsed in the State of New 
York, and sued by the indorsee in the courts of Connecticut, 
where such note is (or recently was) not negotiable. Yet such 
an indorsee was allowed, without question, to maintain a suit 
against the maker, in the Circuit Court of the United States 
sitting in Connecticut. 3 Day, 311, Stuart v. Greenleaf. 

Certain judgments in Ireland are, by statute, made assignable, 
and the assignee is authorized to sue them in his own name. 
And he may sustain an action on such assigned judgment, in 
the English courts. 3 Taunt. 82, O’ Callaghan v. Thomond. 
See also Hammond on Parties, 101, (Amer. edition). 

So assignees of a bankrupt may sue his debtors in a foreign 
jurisdiction, if the debts are not required for his foreign cred- 
itors. Doug. 170, Le Chevalier vy. Lynch. 3 Mass. R. 517, 
per Parsons, C. J. 1 East, 11, per Lord Kenyon. 

On principle and authority, therefore, [ cannot doubt the 
right of the assignee of this Scotch bond to sue the obligor in 
his own name, in our courts. 

I am aware of the case of Lodge v. Phelps, reported in 2 
Caines’ Cas. in Error, 321, and 1 Johns. Cas. 139, where the 
indorsee of a promissory note, given in Connecticut, maintained 
an action ayainst the maker, in the courts of New York. It is 
very clear that this decision is at variance with those before 
cited. But I cannot think it was rightly made. It seems to 
me that the legal effect of that note and indorsement was, by 
the lex lo:i contractus, to give not a legal, but an equitable, in- 
terest to the indorsee, to be enforced by suit in the payee’s 
name, in the same manner as if the note had not (by its terms) 
been payable to his order. At any rate, the preponderance of 
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authority (supposing the principle of the doctrine to be doubt- 
ful) seems to be on the side of the opinion which I have formed. 

I have also seen the extrajudicial intimation in 10 Pick. 52, 
that a bail bond made in Maryland, where it is by law assigna- 
ble, as it is in England, should be sued in Massachusetts (if it 
could there be sued at all) in the name of the obligee. I trust 
I shall not be deemed deficient in proper deference to the 
source of that intimation, when I say that it does not greatly 
shake my confidence in an opinion formed on the judgments 
and principles above stated. 

If it be asked how, on this view of the matter, the doctrine of 
remedy is to be applied to the case in question, I answer, that 
the form of action, the process, and its incidents, are to be reg- 
ulated by the lex fori. The peculiar form used in Scotland 
cannot be allowed here. If the obligor, since the assignment, 
has expressly promised the assignee to pay him, it seems from 
Innes v. Dunlop, 8 D. & E. 595, (and divers other analogous 
cases) that assumpsit would be a proper action. Whether such 
a promise has been made or not, I think debt, in the form used 
in England by the assignee of a bail bond, (2 Chit. Pl. 162) is 
the proper action. I doubt not that covenant broken will lie on 
a bond for the payment of money, (1 Lil. Ab. 346) though this 
remedy is seldom adopted in such a case, and is never neces- 
sary. 

By the common law, a foreign judgment is not, as a ground 
of action, regarded as a record, nor entitled to the credit of a 
domestic record. Hence, debt as on record is not, in England, 
the proper remedy, but assumpsit, or debt as on simple con- 
tract. Lofft, 150. Doug. 1. 4, note. 3 Taunt. 85, note. 6 
Pick. 238. The remedy is thus conformed to the lex fori, ac- 
cording to my understanding of the meaning and application of 
the doctrine in question. 

I am of opinion that this assignee cannot maintain an action in 
our courts, in the obligor’s name, without his special authority. 
The bond is negotiable by the Jer loci ; and the assignee seems 
to me to be in the condition of an indorsee of a negotiable note, 
who cannot, by virtue of the indorsement, sue in the payee’s 
name. 16 Mass. R. 451, Mosher v. Allen. 

T. M. 


November 16, 1832. 
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ART. IV.—ADJUSTMENT OF LOSSES ON POLICY. 


Tue following case is stated. An insurance was made as fol- 
lows: 
On ship valued at $10,000, there was insured $11,000. On 
cargo cost $30,000 — insured $33,000. 
There was a general average during the voyage of $5,000, 
adjusted as follows : 
Contributory value of ship, $5,000. ship pays $500.) 10 
se freight, 3,000. freight pays 00: per 
“ ” cargo, 42,000. cargo pays 4,200. ) cent. 


50,000 5,000 
Previous to arrival of the vessel and the termination of the 
voyage a partial loss also took place of the cargo, viz. 
The cargo, if sound, would have brought $50,000 
Being damaged, it was worth only 42,000 


Partial loss, $8,000 
or 16 per cent. 
The question is, what sums are the underwriters on the ship 
and cargo to pay? 
The following are the modes of adjustment adopted in differ- 
ent offices, and exhibit a strange contrariety of opinion. 


1. Boston Marine Insurance Company, (G. Cabot, Presi- 
dent.) 
Partial loss on cargo, $33,000, 16 per ct. $5,280 
General average on ship, (sum actually paid) 500 
Do. on cargo, sum insured, $33,000 
Less partial loss, 5,280 





Contributory value, 27,720 at 10 perct. 2,772 





This office would pay, $8,552 
2. Salem Marine Insurance Company, (Jacob Ashton, Pre- 
sident. ) 
Partial loss on cargo, $33,000 
Less premium, 3,000 





$30,000 at 16 per ct. 4,800 
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General average. 
On ship, (actual contribution) $500 
On cargo, 33,000 
Less premium, 3,000 





$30,000 at 10 per ct. 3,000 





This office would pay $8,300 
3. Union Marine Insurance Company, (M. Townsend, 
President. ) 


Partial loss on cargo, $33,000 16 perct. $5,280 
General average, new apportionment. 
viz. Ship valued in policy, $10,000 





Cargo, 42,000 
Freight, 3,000 
Contributory value, % 55,000 
As 55,000 : 5,000 :: 100 : 9, 09 per cent. 
Ship insured at $11,000, at $9, 09 
Cargo do. $33,000, at $9, 09 ae i 
This office would pay $9,279, 60 


4. Essex Fire and Marine Insurance Company, (Nathaniel 
Bowditch, President. ) 
Partial loss of cargo, $33,000, at 16 per ct. $5,280 
General average apportioned as in the case of Union 
Insurance Co. say 9, 09 per ct. 
Vessel, sum insured, # 11,000 ) 38,720 at 9, 09 





Cargo, insured, 33,000 > per ct. 3,520 
Less partial loss, 5,280, 27,720 ( 
This office would pay $8,800 


5. Marblehead Marine Insurance Company, (Henry Galli- 
son, President. ) 
Partial loss of cargo, $33,000, at 16 per ct. 5,280 
General average. Sum insured 
on vessel and cargo, 11,000 2 44,000 at 10 
33,000 § per ct. 4,400 





This office would pay £9,680 


Such are the various adjustments upon the various principles 
adopted in the various offices. It is remarkable that none of 
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them apply the same principles throughout in its own valuation 
and adjustment. 

I have examined the same question and am of opinion, that 
every one of these adjustments is erroneous. I have also read 
all the English and American authorities on the subject ; and 
they appear to me irreconcileable. My opinion, after the best 
consideration which I have been able to give the case, is, 

1. That, as to the general average, the same sum is to be 
paid by the underwriters, that was in fact contributed by the 
ship, cargo, and freight respectively, so that the owner shall 
neither gain nor lose by that event. 

2. That the per centage of the partial loss is to be ascer- 
tained by the quantity of the damage ; and tho: ‘he underwriters 
are to pay the same proportion or per centage oi the prime cost, 
or, what in valued policies is the same thing, of the value agreed 
on in the policy, so that the adjustment on my principles would 
stand thus : ; 


1. General average. The underwriters on ship are to pay $500 





on freight, 300 
on cargo, 4,200 
& 5,000 


2. Partial loss. 
The quantum of damage ascertained by sound and damaged 
prices is 16 per cent. 
Value of cargo. Prime cost, 30,000 
Premium, &c. 3,000 


Prime cost or valuation, $33,000 at 16 perct. $5,280. 
So that the underwriters on the cargo are to pay, 





General average, 4,200 
Partial loss, 5,280 
9,480 


In order to apportion the general average on the different 
contributory interests, it may be necessary to ascertain the per 
centage. But it is the absolute sum paid by each interest, and 
not a per centage applied to the original prime cost or valuation, 
that is payable by the underwriters. 

Upon the adjustment thus made the owner neither gains nor 
loses any thing. He is simply reimbursed his actual loss. But 
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by the other adjustments he sometimes gains and sometimes 


loses a portion. Ss. 
1820. 





ART. V.—LEGAL EDUCATION. 


President Quincy’s Address on the occasion of the Dedication 
of Dane Law College.’ 


WE assemble on an occasion of no common interest to our 
University and to our country. One of the great branches of 
public education is expanding, in this seminary, under happy 
auspices. An unexampled impulse has been given to the study 
of the law, by the recent foundation of a well-endowed Pro- 
fessorship. The success of the institution created wants, which 
its founder has supplied in a spirit of generosity, second only 
to that which characterized its origin. 

For an appropriate building, including sufficient accommoda- 
tions for a library, offices for the Professors and Librarian, and 
halls for lectures and courts, we are chiefly indebted to his 
bounty. 

On taking possession of it, for the first time, it has been 
thought proper and useful to express the feelings and thoughts 
which are natural to the occasion. This task, assigned to me 
as an official duty, from many considerations I would willingly 
have avoided, but regarding my relation to this University, I 
have not deemed myself authorized to decline. 

The mind turns, instinctively, to the individual, whose name 
and virtues are inseparably connected with this institution. But 
our benefactor lives. How shall the due tribute of gratitude 
be paid? To the general ear the voice of panegyric is ever 
harsh, until it be returned by the echoes of the tomb. Long, — 
long may it be, ere the note of our benefactor’s praise be thus 
softened ! 

} This address has been printed for private distribution, but the copies so 
distributed will not probably reach many of our distant subseribers: for this 
reason, and on account of the importance of its subject, and the character 


of the address itself, and for the purpose of preserving it in a more perma- 
nent form than that of a pamphlet, it is introduced into the Jurist. 
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When, however, the relations of a founder to his institution 
are the subjects of discourse, it is an indispensable duty to bring, 
at least, into brief notice, those circumstances which reflect honor 
on the one, and are auspicious to the destinies of the other. 

Such, in relation to our founder, is the fact, that the purpose 
of his thought was completed in his life-time. He left nothing 
to contingency. He chose, in this respect, to be the executor 
of his own will, the overseer of his own endowment. We this 
day experience the benefits of this wise forecast. An institution, 
which would have lingered, and might comparatively have failed, 
if it had been left to posthumous chances, has been enlarged, 
and endued with a new vitality, by its yet living author. 

In this aspect, it cannot be improper also to remark, that the 
bounty, which has thus enriched us, proceeded from no over- 
flowing excess in the fountain. If the possessions of our bene- 
factor ever deserved the name of ‘ wealth,’ it was with reference, 
not to their absolute greatness, but to their relative proportions 
to simple habits and chastened wants. They were the gradual 
and silent accumulation of a long life, devoted to professional 
labor, to an honorable prudence, to a wise frugality, and a just 
economy ;— ‘ seeking not proud riches, but such as it might get 
justly, use soberly, distribute cheerfully, and leave contentedly.’ 
Now wealth, acquired by such means, is ever the last to be ex- 
pected to burst forth suddenly, in great streams, for enriching 
the community. Those, who thus accumulate, necessarily 
realize, more strongly than others, the cost of acquisition. Toil, 
and pain, and difficulty are associated, in their minds, with every 
portion of the accumulated mass; to which such men conse- 
quently attach themselves, for the most part, with a proverbial 
tenacity. 

‘To have escaped these natural influences is honorable to our 
benefactor. It also reflects an appropriate honor on the profession 
to which his life has been devoted, and by which his wealth has 
been acquired. 

It is of the nature of the profession of the law, when pursued 
by congenial minds and in accordance with its inherent spirit, to 
elevate and liberalize the social principle. Those, who attain 
eminence in that profession, necessarily take deep and wide 
views of the principles of human conduct, and are introduced to 
an intimate acquaintance with the greater, as well as the lesser 
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relations and interests of individuals and societies ; and this not 
through cloistered contemplation, but by living, practical obser- 
vation of the motives of men, of the objects they pursue, and of 
the uses of those objects. Hence result, naturally, a juster esti- 
mate of the real value of those things, which men most ardently 
seek and most highly appreciate, and more elevated apprehen- 
sions concerning the proportions of their worth. Hence, also, 
it is, that the men of that profession are ever found in the front 
rank of those who devote themselves to the interests of the age 
and of society ; evidenced, not indeed often by great pecuniary 
benefactions (the mere labors of that profession seldom raising 
any one above a mediocrity of fortune), but by noble exertions 
and personal sacrifices, in support of the great principles on 
which human liberty and the rights of property depend. The 
history of the times antecedent to the American revolution, of 
those during which that struggle was pending, of those during 
the forming of the federal constitution, and of those occupied 
subsequently in defence of it, down to the present day, consti- 
tutes one line of successive monuments of the labors, the sac- 
rifices, and self-devotion of the men of that profession to the 
best interests of their country. 

Another fact, naturally of great interest, among the circum- 
stances of this foundation, is, that the wealth, by which it has 
been laid, was solely the product of professional talent and la- 
bor. It now does, and in all time to come will, present to the 
mind a great lawyer, nobly paying out of the fruits of his pro- 
fession that debt, which every great lawyer feels that he owes 
to it; and will for ever stand an enduring monument of profes- 
sional merit and success. 

It was not necessary, in order to preserve the name of Nathan 
Dane, and transmit it with honor to posterity, that it should be 
associated with this great design and useful endowment. An 
undeviating course of faithful and strenuous labors, during a 
long life, had secured to him a reputation for skill, fidelity, and 
wisdom, in all the various social relations, private and public, 
which few had equalled, and still fewer excelled. His name 
was already associated intimately with the learning, talent, and 
virtue of the period in which he has been called to act. Inde- 
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pendent of this foundation, the fabric of his character had been 


' long raised, and, by enduring materials, cemented with the his- 


tory and prosperity of his country. 

Nor is it among the least of the honors and fortunate circum- 
stances of this institution, that its founder was himself thus among 
the high examples of the moral and intellectual elevation of that 
profession, of which he has now constituted himself the patron. 
Does any ingenuous youth glow with the desire to be useful and 
distinguished in the great field upon which he has cast the lot 
of his life? Is he willing to devote himself to its cultivation 
with an ardor, which no labor can daunt, and a zeal, which no 
slowness of incoming rewards can quench? Does he give his 
nights to study, and his days to professional pursuits and exer- 
cises? And does he wish to learn what are the honors and re- 
wards, which are consequent on a life faithful to the duties of the 
profession on which he has entered? Let him learn the histo- 
ry, let him inform himself concerning the present enviable in- 
tellectual state of the founder of this institution. He will find, 
that respect, happiness, and success have been the continual 
companions of his path. He will see him, now in his eightieth 
year, when the labors of the court have necessarily ceased, still 
intensely occupied with those of the study. The attractions of 
the public assembly, or of the bar, indeed, no longer influence 
him, but the ardor of intellectual exercise, the love of employ- 
ment, the intense search after truth, still cheer and gladden his 
day ; and continue to render useful and brilliant the last rays of 
his glory, as they descend towards the horizon. 

The occasion naturally invites us to speak of the law as a 
science ; of its utility as a study ; of its dignity as a profession ; 
and of the particular nature and objects of the several Profes- 
sorships established for that study in this seminary. All these 
topics, however, were laboriously analyzed and eloquently urged, 
by the present head of the Law School, in his Inaugural Dis- 
course, with a power of talent and a weight of professional 
character, which have left nothing in those fields to be gleaned 
or desired. 

It cannot, however, but be appropriate, at this time, to speak 
of the science of the law, in respect of its connexion with this 
University ; to reflect on the proportion, which the present foun- 
dations in this branch bear to the importance of the objects em- 








52 Legal Education. [Jan. 


braced by that science ; and on the dependence of our civil 
rights and immunities upon it, for their support and preservation. 

The law, considered as a science, has so intimate a connex- 
ion with the sciences in general, that, at first view, we are ready 
to wonder, why it was not made earlier a branch of education in 
Universities ; or how it should have ever been deemed practica- 
ble to prosecute the study of it, successfully, elsewhere. The 
causes of this delay to place the study of the Jaw under the 
auspices of general science, will be sufficiently indicated by a 
brief outline of a very familiar history. 

‘Laws,’ says Montesquieu, ‘are the necessary relations 
resulting from the nature of things.’ Now the relations of 
things in Great Britain, from which country our laws are chiefly 
derived, were, during the early periods of its historic existence, 
antecedent to the Norman conquest, those which naturally exist 
among a rude, uncultivated people, ignorant of letters.‘ Dur- 
ing that whole time, a knowledge of the laws was necessarily 
sought among its rough professors, habituated practically to pur- 
sue its loose, evanescent principles, as they were continually 
modified by faction, insurrection, civil wars, invasion, and 
conquest. Strictly speaking, there were no sciences known 
in the nation, with which the law could be connected as an 
associate of the band. 

Nor was the state of things greatly different after the era of 
the Norman conquest, and even down to the beginning of the 
last century. In the successive contests which, in the course 
of that long period, arose between the crown and the nobility, 
the people and the crown, the hierarchy and the reformers, the 
principles of the law followed the fates of the court, the camp, 
or the church. They were instruments, of which each party, 
in its power, availed itself to strengthen its own cause, or to de- 
press that of its adversary, and they were shaped, or changed, 
according to the perpetually shifting influences of the times. 
‘ Antecedent to the revolution of 1688, the oracles of the law 
were dependent upon the caprice of the crown; men of pliant 
dispositions were raised to the bench ; justice gave way to poli- 
cy, and was converted into means of revenge.” During far 


? Hume’s History of England. Appendix I. 
* Runnington’s Life of Sir Mathew Hale. 
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the greater part of that period, as a great system of universal 
reason, deduced from the nature of things, and adapted to fix 
society on the immutable foundations of truth and justice, the 
English law was hardly considered by any, except perhaps by 
some of its most eminent professors. Strange fictions, customs 
of unknown origin, precedents whose reasons were hidden in 
an unexplored antiquity, interminable forms, mystifying verbiage, 
and repulsive technicalities, deprived it of all claim, in the eyes 
of the philosopher, as well as in those of the multitude, to the 
rank of a branch of knowledge resting on fixed principles. Its 
language was trilingual; a composite of indifferent English, bad 
Latin, and worse French. Its shape, ‘if shape it might be called, 
which shape had none,’ was ‘ stained with the variation of each 
soil betwixt’ the Euxine and the Baltic; Grecian, Roman, 
German, Saxon, Danish, Norman. In the arrangement of these 
contending elements, to the uninitiated eye, ‘Chaos seemed to 
sit umpire,’ and ‘high arbiter Chance to govern all.’ To 
manage these elements was an art to be learned ; an affair al- 
together of practical skill, which the young lawyer was sent to 
ihe Inns of Court to acquire, precisely, and for the same rea- 
son, as the young soldier was sent to the camp to acquire the 
military art ; to the end that, amid scenes of actual contest, each 
might learn the nature of the materials, and gain a facility in the 
use of the weapons for attack and defence, of their respective 
arts; in both of which victory was the sole object, and the 
means of success, equally, the subject of no scruple. 

This state of things continued until after the commencement 
of the last century. Antecedent to that period, Sir Matthew 
Hale had indeed composed an ‘ Analysis of the Law,’ for the 
purpose, as he avowed, of showing that ‘it was not altogether 
impossible, by much attention and labor, to reduce the laws of 
England, at least into a tolerable method.’ This analysis was 
nothing more than an incomplete outline, of use, comparatively, 
to none except professors of the law, or professional students. 
So little progress had been made, either by Sir Matthew Hale 
or by any other jurist, in the work of reducing the laws of Eng- 
land into an orderly method, that Thomas Wood, who, in 1722, 
engaged in the same design, represents it as thought to be wholly 
‘impracticable,’ and states that the prejudice, even among 


men of parts and learning prevailed, that a knowledge of the 
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English laws was only to be obtained by ‘the greatest appli- 
cation and a long attendance on the highest courts of justice, 
and by a tedious wandering about.’ He refers to the law, as 
‘an art which one is to teach,’ and so far from speaking of it 
as a science, to be sought in its great and general principles, he 
calls it ‘a heap of good learning, which he hoped it would not 
be impossible to sort and put into some order.’ He laments 
the arts of ‘ pettyfogging, sophistry, and cavil,’ as too preva- 
lent. He represents the ways of the laws to be ‘dark and 
rugged, and full of turnings and windings.’ These he declares 
it to be his intent to endeavor to ‘smooth and shorten,’ and 
thus enable the student ‘ to travel in a straight line.’ 

For more than fifty years this work of Thomas Wood was 
the cynosure of the law student in this country; to which he 
was taught first to direct his eye, and by which to guide his 
steps. Yet how dull, how repulsive does this work appear to 
the law-student of the present day! How would he reluct at 
entering upon the study of the law, and deem himself cast into 
a wilderness, without map or compass, if this were the only 
great light by which he was first to direct his course ! 

Now it is a curious fact, and illustrative of the topic of this 
address, that the first successful attempt to reduce the English 
law into an orderly system, and to give it effectively the char- 
acter of a science, was made under the auspices of a university. 
To the establishment of the Vinerian Professorship, at Oxford, 
the English law was indebted for the Commentaries of Sir 
William Blackstone, pronounced by Sir William Jones’ to be 
‘an incomparable work ; and the most correct and beautiful 
outline that was ever exhibited of any human science.’ 

The publication of that work formed a new era in the study 
of the law, both in this country and in Great Britain. From 
that time the law assumed the aspect of a well-defined science, 
which had its limits, its proportions, its divisions, its principles, 
its objects, all arranged in an orderly method, facilitating re- 
search, aiding the memory, and making every step of the stu- 
dent’s progress light and satisfactory. 

How different is the lot of the student at this day, from that 
of him, who entered upon the pursuit of the law before the ap- 


1 Essay on the law of Bailments. 
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pearance of that work. By way of illustration, hear a very 
condensed abstract of Lord Chief Justice Reeve’s directions 
for the first stage in the study of the law: 

— Read Wood’s Institutes cursorily, and for explanation of 
the same, Jacob’s Dictionary. Next strike out what lights you 
can from Bohun’s Institutio Legalis, and Jacob’s Practising 
Attorney’s Companion, and the like; helping yourself by In- 
dexes. Then read and consider Littleton’s Tenures, without 
notes, and abridge it. Then venture on Coke’s Commentaries. 
After reading it once, read it again; for it will require many 
readings. Abridge it. Common-place it. Make it your own ; 
applying to it all the faculties of your mind. Then read Ser- 
jeant Hawkins to throw light on Lord Coke. Then read Wood 
again to throw light on Serjeant Hawkins. And then read the 
statutes at large to throw light on Mr. Wood.'— 

It will .not be necessary to adduce farther evidence upon this 
point. Enough has been said to place in a strong light the ad- 
vantages derived by the student of law from the great work of 
Sir William Blackstone. For the purpose of the present ar- 
gument, let it be borne in mind, that this work was the first 
fruits of the connexion between the English law and English 
Universities. 

Now when we recollect that it is an admitted fact, that a 
great proportion of the boasted wisdom of the English common 
law, was acquired by a silent transfer into it of the wisdom of 
the Roman law, through the medium of the courts of justice, 
and that thereby the English law was ‘ raised from its original 
state of rudeness and imperfection ;” and when we also recol- 
lect, that a knowledge of the Roman law itself was first intro- 
duced into England, early in the twelfth century by the means 
of Professorships, established by the monks and clergy at Ox- 
ford, and through the influence of public lectures delivered by 
their Professors; and when to these facts is added the undenia- 
ble and unparalleled benefit conferred upon the study of the 
English law by this work of Blackstone, itself the fruit of the 
connexion of the study of the science of the law with that of the 
other sciences in the University of Oxford, is it not indeed won- 


1 See Collectanea Juridica, Vol. I. p. 79. 
2 Hume’s History of England, Chapter xxiii. 
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derful, that doubts concerning the utility of such Professorships 
should be entertained, even at this day, in England, and by men, 
also, who are eminent for their legal rank and attainments? 
That such is the fact, we learn from the ‘ Introductory Lecture 
delivered at King’s College, London,’ in November, 1831, by 
Mr. Park, ‘ Professor of English Law and Jurisprudence to the 
College.’ 

Nor can it be concealed, that similar doubts are sometimes 
expressed, even in this country ; though, from the habits of the 
community being less fixed, and the spirit of innovation more 
congenial to its constitution than is the case in Great Britain, 
probably with less universality as it respects numbers, and less 
eminence as it respects talents; it being generally understood, 
that by far the greater number of those, who are distinguished 
lights of the law, in this country, hail the establishment of such 
Professorships, as constituting a union highly propitious to the 
improvement of the law, and to the elevation of the character 
of the profession. 

It will not, however, be amiss to give to this topic a more de- 
tailed examination, to the end that the community may be 
made to understand the real advantages to be anticipated from 
this engrafting of the study of the law upon seminaries destined 
for public education ; and that lawyers themselves may be made 
more truly to appreciate the privileges they and their profession 
must derive from this association. 

Lord Bacon, a great master-mind of our race, has stated, in 
his conclusive way, the general doctrine, and given the sound rea- 
son for it. ‘To disincorporate,’ says he, ‘ any particular sci- 
ence from general knowledge, is one great impediment to its ad- 
vancement. For there is a supply of light and information, 
which the particulars and instances of one science do yield and 
present for the framing and correcting the axioms of another 
science, in their very truth and notion. For each particular 
science has a dependence upon universal knowledge, to be aug- 
mented and rectified by the superior light thereof.” 

In no way, perhaps, can the truth of this doctrine be better 
illustrated, than by the history of the progress of the English 
law, from its ancient, barbarous, and perplexed, to its present 
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cultivated and lucid state. So long as it was ‘ disincorporated 
from general knowledge,’ and pursued exclusively under the 
guidance of professional men, in the Inus of Courts, or in offi- 
ces of practitioners, its outline. was obscure, its aspect forbid- 
ding and mysterious; none dared to pretend to master it, ex- 
cept the regularly initiated ; and to some of these, its reason 
was a closed book, which they had not the strength or patience 
to open. No sooner, however, was the Common Law intro- 
duced among the branches of University education, than it be- 
came liberalized and refined. Its particular light was ‘ aug- 
mented and rectified by the superior light of universal knowl- 
edge.’ Its foreign jargon was abandoned. Its technicalities 
were diminished. If we were to say that all the improvements, 
which have been introduced into the study and science of the 
law since the middle of the last century, were the consequence 
of the publication of the single work of Blackstone, we should 
assert, perhaps, more than we could prove, though possibly 
not more than is true. That work introduced the science of 
the English law to the acquaintance of men of general science. 
It was no longer a study from which such men were repelled, 
by the wildness of its aspect and the impervious barbarousness of 
its terms. By the labors of Blackstone the rough scene was 
changed. After the publication of his work, men of general 
science began to think and to speak of the English law, as of 
a subject which could be understood without the exclusive de- 
votion of a whole life to it. Professional men also, their pro- 
gress being thus facilitated, found more leisure themselves to 
pursue general science. Thus, by the reciprocal action of in- 
fluences without and within the profession, its nature has been 
ameliorated, and its general character elevated. It is of no 
importance, as to our present purpose, to say, that these im- 
provements were the consequence of the general advance of the 
age, and not of the connexion of the study of the law with the Uni- 
versities. ‘This connexion was either an instrument or a cause. 
And whether the connexion of the science of the law with the Uni- 
versities be considered as an instrument, to which in its advancing 
progress, the age resorted for the improvement of that science, or 
whether it was itself the cause of the advance of the age in the 
direction which led to those improvements, — on either hypothe- 
sis, the object of the present argument is attained ; either as a 
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cause, or as a selected instrument, the connexion of the study 
of the law with the Universities has had an efficient agency in 
those great improvements in the science, which have been in- 
troduced in our day. From the hour when the great magician, 
Blackstone, standing in the halls of Oxford, stretched his 
scientific wand over the ¢ illimitable ocean, without bound,’ where, 
to the uninstructed eye, ‘cold, hot, moist, and dry, in their 
pregnant causes mixed, seemed to strive for the mastery,’ con- 
fusion disappeared. In its stead was seen a well-proportioned, 
well-cemented fabric, pleasing to the sight, satisfactory to the 
taste, approved by the judgment, its architectural principles just, 
its parts orderly and harmonious, in which justice was found 
consorting with reason, and controversy guided by the spirit of 
truth, and not by the spirit of victory. 

Such being the advantages already consequent upon the es- 
tablishment of Professorships of law in connexion with semina- 
ries of learning, the question arises, whether farther advantages 
are to be anticipated from their continuance and increase. This 
leads necessarily to an inquiry into the actual state of educa- 
tion in the science of the law, at the present day. What it is 
in Great Britain, Professor Park, in his ‘ Introductory Lecture,’ 
before referred to, indicates very strongly. 

‘ Few things,’ he says, ‘ will less bear looking into (with other 
eyes than those of habit) than the system of legal education 
hitherto prevailing in this country [Great Britain]; and if the 
public at large could see it in its real nakedness, common sense 
and safety would alike dictate that such culpable neglect should 
no longer be permitted to insult society, and set at nought the 
deep interests that are at stake, in the proficiency of those who 
offer themselves to the public as legal practitioners.’ He avers, 
‘that a great number of young men are annually let loose upon 
the public, calling themselves solicitors, and barristers, and con- 
veyancers, and having perhaps personal claims upon many to 
be intrusted with their business, who have given no other secu- 
rity to the public for their having qualified themselves for a 
most important and arduous profession, than that of having paid 
a certain sum of money for articles of clerkship, or having pur- 
chased the name of pupil in the chambers of some practition- 
er.’ ‘I have myself,’ he adds, ‘had pupils, whom no expostu- 
lations or exhortings of mine could induce to attend an average 
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of two hours a day, or to take any pains when they did attend. 
I have known others, who have not come to chambers once ina 
week. I have known still more, who would do nothing but 
talk and banter when they were there.’ ‘Upon the present 
system,’ he adds, ‘ scarcely one in every five has a single chance 
of attaining that proficiency, which would enable him to keep 
practice, even should he be so fortunate as to obtain it.” 

What resemblance this state of legal education in Great Brit- 
ain, bears to that in the offices of practitioners of the law in this 
country, at the present Gay, it is not for me to assert. Of the 
state of things, in this respect nearly half a century ago, some 
experience and observation enable me to speak with sufficient 
accuracy. 

Books were recommended as they were asked for, without 
any inquiry concerning the knowledge attained from the books 
previously recommended and read. Regular instruction there 
was none ; examination as to progress in acquaintance with the 
law, — none ; occasional lectures, — none ; oversight as to gen- 
eral attention and conduct,—none. The student was left to 
find his way by the light of his own mind, and obliged to take 
possession of the wilderness upon which he had entered, as 
one of our backwoodsmen takes possession of an American for- 
est;—of just as much as he could clear and cultivate by the 
prowess of his single arm, in hopeless ignorance of all he did 
not thus personally vanquish. 

Was it the student’s fortune to be placed in an office where 
there was little business, and of course the spirit of study little 
vexed with official manipulations! In such case, his reading 
might be more, but his chances for external aid were not 
therefore with certainty increased. His instructer could not 
inspire a love for the profession, which perhaps he did not 
feel. Very likely, by his complaints of its labors or of its profit- 
lessness, juvenile ardor was cooled, if not quenched. Possibly 
the student was taught by example, or even by precept, to seek 
wealth in the rise of lands or of stocks; or was led to mistake 
the way of party strife for the path of true glory. 

Was it the student’s lot to be placed in the office of one of 
the greater lights of the bar;—¥‘Hic labor ille domas, et 
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inextricabilis error.’ What copying of contracts! What filling 
of writs! What preparing of pleas! '':¥ could the mind 
concentrate itself on principles amid the perpetual rotation of 
this machinery ; while at the same time it was distracted by the 
sorrows of clients and the prosing of witnesses ! 

All this indeed gave knowledge of business, and skill in the 
handicraft labor of the profession ; — in the later stages of study 
useful, indeed necessary ; but in the earlier, positively injurious ; 
since the eye of the student was thus first directed to the 
mechanism of the art, and not to the principles of the science. 
He was taught, not to seek first the divinity of the temple, and 
to raise his thoughts to the glorious attributes and noble powers 
which its true worship requires, but on the contrary, he was made 
to meet at the very threshold whatever in it was low, selfish, 
and repulsive, and condemned first to drudge at the menial ser- 
vices of the altar, to live amid the offal of the sacrifice, and to 
look with a single eye to that which brought profit to the shrine. 
How could the great principles of the law, except in very pro- 
pitious natures, be made to take an early root; how could deep 
foundations for future greatness in it be laid, by reading neces- 
sarily desultory, — attendance upon courts unavoidably casual, — 
and mental exercises, which could not be otherwise than oc- 
casional and listless, when conducted, without excitement and 
without encouragement, with just so much vagrant attention as 
a young man could persuade himself to give, in the midst of 
all the temptations which youth, society, and a sense of com- 
plete irresponsibility as to conduct, continually placed in his 
way? 

As its respects the education for the law in private offices, at 
the present day, compared with that in a former period, it is 
said that improvements have been made ;—that a more sys- 
tematic intercourse between instructers and students is growing 
into use ;— that in some places moot courts are held, at which 
eminent professional men preside by turns over these exercises 
of their students. It is even said, that, in some offices, lec- 
tures have been read. All this is well, and highly laudable. 
It is, however, proper on this occasion, to state, that, on inquiry, 
it will be found that all these improvements have kept pace with 
the establishment of law-schools in the vicinity where they have 
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occurred, and have been the direct consequence of the exam- 
ple those schools have set, or of the spirit they have diffused. 

How inferior, after all, are these advantages, to those which 
may be attained in a law-school, connected with this University, 
or with any similarly endowed seminary. 

First, a great body of intelligent young men are here brought 

‘together, of about the same age and general range of attain- 
ments; all of them inspired with a love of study, and ambitious 
of professional eminence. At least such is the fair conclusion 
from the fact, that they have voluntarily exchanged the abso- 
lute independence and irresponsibility of the private office, for 
the examination, the instruction, and responsibility established 
in this institution. From such minds, thus brought into contact, 
result honorable collision, concurrent inquiries, public discus- 
sions, comparison of themselves with each other ; — all power- 
ful stimulants of intellectual progress. 

Next, a systematic course of prescribed study, selected with 
great deliberation by men of the highest rank in the profession ; 
rising in just gradation from the simple to the complex, from the 
familiar to the abstruse; leading the young mind, by orderly 
induction, and by a progress secured at every step, to all the 
elevated points of professional attainment, where the wide view 
presented naturally inspires noble thoughts and generous reso- 
lutions as to truth and duty. 

Lastly, a regular succession of daily examinations in st:dy, 
accompanied by commentary and illustration, by one of the 
Professors ; and, in concurrence with these, public lectures on 
some one or other of the great divisions of the law. ‘To these 
are added appropriate exercises, having reference to practical 
skill in technical learning ; and moot courts, superintended by 
men of great experience both at the bar and on the bench. 
Nor, in this place, will it be deemed the language of compli- 
ment, if I enumerate among the advantages of the institution the 
distinguished privilege it enjoys, in being under the immediate 
supervision of two gentlemen, possessing all the endowments 
which constitute high professional character, and not only capa- 
ble by their talents and acquirements to excite the student to 
raise his thoughts to the high and true sources of legal knowl- 
edge, but also singularly qualified, by the example of their past 


lives, as well as by their daily precepts, to inspire him with the 
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love of severe intellectual labor ; at the same time that they exhibit 
for his encouragement, in their own mental powers and eminent 
stations, the honors and rewards, which the profession of the 
law can confer on those who are distinguished for talent and 
fidelity in its pursuit. 

When to all these advantages are added free access toa law 
library, containing upwards of three thousand volumes, and to 
the general library of the University, containing above thirty- 
five thousand ; and also the genius of the place, naturally invi- 
ting the student occasionally to seek refuge, not in vain and vi- 
cious dissipation, but in the pursuits of general literature, from 
the severe and sometimes irksome toils of legal research ; 
and in connexion with these, the vicinity of a metropolis, which 
now is, in all times past has been, and, from its general relations, 
in all future time must be, distinguished for the number of em- 
inent professional men residing there, the opportunity to witness 
the exercise of whose skill and talents, in courts of justice, 
is easy and frequent, —there is no room for question, that 
here unite all happy coincidences to excite, instruct, and ani- 
mate the law student; to relieve him from the apathy and 
weariness, which at times assail the best disposed natures; and 
to bring him within the influence of the highest motives and 
best models of professional merit and distinction. 

Under aspects thus encouraging and useful, the Law School 
connected with this University presents itself for the contempla- 
tion and the patronage of the lawyer, the statesman, the patriot, 
the man of wealth, and the man of learning. What interest of 
society can more justly claim a liberal and enlightened support, 
than that which enlarges the means and multiplies the induce- 
ments of men, destined for the profession of the law, to be 
learned, moral, and elevated, in all their opinions and conduct? 
What profession more deeply influences the condition of socie- 
ty, either for evil or for good? Under every form of govern- 
ment this is true, but eminently so in republics. The law em- 
braces within the sphere of its activity a greater number of re- 
lations, than any other profession. All the principles, which 
guide, support, or defend the rights of individuals and society, 
are within the natural scope of its action or contemplation. It 
deals not with man in particular classes, or with respect to par- 
ticular modes of thought or purpose, but extends itself to his 
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universal being, in every possible mode in which he can act or 
exist. It protects the weak. It controls the powerful. It is 
the refuge of the oppressed. It is the shelter of the poor, and 
the guardian of the wealthy. The great subjects of its regard 
are rights, truth, morals, power, liberty. It looks to the past ; 
it considers the present ; it has respect to the future. ‘The in- 
fluences of the men of that profession are, in a greater or less 
degree, felt every where; in the village, the city, the county, 
the state, and the nation. By a few these influences are de- 
precated ; by the great majority they are applauded, encour- 
aged, employed, and honored. How important is it that a class 
of men, called to act in spheres so various, on objects so nu- 
merous, and on interests so general, should have their early 
education consorted with their destinies! How intensely desi- 
rable is it, that their minds should not be narrowed down to the 
rank of mere drudges in office, or made to descend to the level 
of common wranglers for hire! Of what incalculable conse- 
quence is it, that from the earliest pursuit of this profession, the 
minds of its students should be liberalized and generalized, and 
be made to comprehend and prepare for the great sphere with 
which it connects them? And where can the foundations of a 
solid and lofty structure of intellectual and moral action be laid, 
with better hope of success, than under the auspices of the great . 
seats of learning, and in union with the associations and impelled 
by the motives, which naturally exist within their walls, or in 
their vicinity? Where will man’s apprehensions of duty be 
more likely to become enlarged ; and how may firmness, alacri- 
ty, and fearlessness, in the discharge of social obligations, be 
more certainly attained, than by the aid of general science, and 
under the excitement of the example of generous competition 
among those engaged in its pursuit? 

When therefore we consider the intimate alliance, established 
in the nature of things and by the condition of society, between 
the profession of the law and those principles, both legal and 
constitutional, on which depend the rights of life, liberty, and 
property ; that from the men of this profession a great number 
of those who affect the fortunes of society, always have been 
and always must be selected ; that this class, in the character of 
advocates, vindicate our laws, in that of judges construe them, 
in that of legislators powerfully contribute either to their change 
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or continuance ; that in all critical exigencies of the state, to 
them more than to any other class, society is accustomed to look 
for counsel and direction, — the duty of increasing the means 
and multiplying the chances of perpetuating, in that profession, 
a learned, talented, and conscientious body of men, can scarce- 
ly be overrated, or by any strength of language exaggerated. 
To those, therefore, whom Providence has been pleased 
greatly to favor in the gifts of fortune, or to those whom it has 
still more highly favored, by granting to them the power to in- 
fluence others to do good, and who may be led to inquire, how 
the resources of this school are proportioned to the exigencies 
of the study of the law, it may be proper to say, that the du- 
ties of the Royall Professor embrace instruction in every branch 
both of law and equity, oversight of the progress of the stu- 
dents, and direction and examination of them in their studies ; 
‘that those of the Dane Professor include the preparing, deliv- 
ering, and publishing of lectures in law and equity, the law of 
nations, commercial and maritime law, federal law, and federal 
equity ; — spheres of duties with respect to both Professorships, 
sufficient exclusively to occupy the time of any two individuals, 
however learned and laborious. ‘The state of the school al- 
ready indicates the importance, and must soon indicate the ne- 
cessity of another Professorship. Under these circumstances 
the intelligent and liberal class of men, who constitute our mer- 
cantile and manufacturing interests are respectfully invited to 
take into consideration the extreme desirableness and importance 
of a separate Professorship of Commercial and Maritime Law. 
In a country placed in the local condition of New England, 
which has, for a long time, been a competitor with the great 
nations of the old world in commerce, and of late rapidly vying 
with them in manufactures, — inseparably identified with the 
ocean by its habits and its harbors, and with mercantile inter- 
change by its capital, its enterprise, its industry, and its talent, — 
no branch of the law more imperiougly calls for attention and 
patronage. Commerce, as well internal as external, is ever, 
from its very nature, expansive and varying; in accordance 
with which, the principles of this branch of law necessarily vary 
and expand. That they may be well understeod, and be dif- 
fused through the nation with a rightly grounded uniformity, 
nothing seems more important, than that the education of legal 








1833. ] Legal Education. 65 


students should, in this respect, have the supervision and aid of 
some of the greater lights of the law, whose exclusive duty it 
should be to lead their minds to take comprehensive and practi- 
cal views of this complex subject, and to teach them, among its 
fluctuating interests, how to fix upon its sound and immutable 
principles. 

In closing this address, I cannot refrain from congratulating 
the other constituent branches of this University on the benefit 
resulting fromm the extension of its law branch ; nor from express- 
ing to the members of the Law School my grateful sense of the 
many advantages already derived from their influence and ex- 
ample. In every aspect their connexion has been useful and 
auspicious. By associating themselves with this school, they 
have made a wise selection among the paths which may be 
pursued for the attainment of legal knowledge. It is no obscure 
or uncertain advantage, in the pursuit of any science, to proceed 
from the elementary to the complex, and to ascend, by regular, 
well-established steps, to its difficult and commanding heights. 
It is no questionable or dubious good, to escape, in the early 
stages of the study of the law, from the annoyance and inter- 
ruption of the labors of clerkship. On the contrary, it isa high 
and unequivocal privilege to be first introduced to the knowledge 
of what is formal, fictitious, and technical, not by the desultory, 
haphazard way of official business, but by an orderly succession 
of general principles, accompanied by irradiations from the com- 
bined lights of analysis and analogy. Nor is the advantage of 
that mutual intercourse and exercise, which, in such institutions 
as this, are enjoyed in so eminent a degree, to be placed at a 
low estimate. ‘ Young men,’ says a distinguished living jurist, 
‘as far as their mutual information extends, are the best profes- 
sors for each other.’' By the concurrence of many minds the 
splendor and illumination of all are concentered upon each, and 
reflected by each, stimulating the spirit of research, and en- 
kindling and keeping alive the spirit of discussion. 

Above all, the opportunity of being examined upon his studies 
proffers to the faithful and ingenuous student the most precious 
of all information, —a knowledge of his own intellectual powers 


' Introductory Lecture, delivered in the University of London, in Noyem- 
ber, 1829, by Professor Aimos, p. 10. 
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and defects ; teaching him what to correct and how to improve ; 
and thus leading him into the path of true glory, which is ever 
coincident with the paths of self-knowledge and truth. 

Thus, under the joint influences of a thorough legal education 
and of general science, it may confidently be anticipated, that the 
destinies of the profession of the law will daily become more and 
more elevated and refined ; that those generous spirits, who now 
have engaged, or who, from time to time hereafter, in this or in 
any other seat of science combining similar advantages, may en- 
gage in its pursuits, will be gradually led to embrace, within the 
scope of their intellectual vision, an horizon limited by no other 
boundary, than the utmost perfection of which their natures are 
capable; exalting their thoughts to the desire and design of 
codperating with the goodness of the Creator, by endeavors to 
promote the moral and intellectual improvement of their species ; 
and thus, in the degree which man’s rank in the scale of being 
permits, imitating his bounty and promoting his glory. 


ART. VI.—CASE RESPECTING BAIL 


A writ was made out directed to the sheriffs of Suffolk and 
Hancock against A B, of Bangor, in the county of Hancock, 
yeoman, to answer to C D, of Concord, in the county of Mid- 
dlesex, yeoman, and was returnable to the C. C. P. in Middle- 
sex. On this writ A B was arrested by the sheriff of Suffolk 
within his county, and bail was given to the sheriff in due form 
of law. Judgment was recovered by the plaintiff in the action 
and execution issued thereon directed to the respective sheriffs 
of Hancock and Suffolk, which execution was delivered to the 
same sheriff of Suffolk who took the bail bond, and he returned 
thereon non est inventus. On this return a scire facias issued 
against the bail who resided in Suffolk, and they appeared and 
filed a general demurrer to the scire facias, on which there was 
a joinder in demurrer. The question is whether the return of 
the sheriff of Suffolk is sufficient to sustain the sevre factas and 
charge the bail thereby — or, in more general terms, into what 
county the execution should be sent, and by what officer the 
return should be made to charge the bail on scire facias. 
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1. As to the English practice. 

The statute of 26 Hen. 6. c. 9, provides ‘that the sheriff 
should take bail upon condition written, that the prisoner should 
appear at the day and place contained in the writ, &c.’ 1 Tidd. 
Pr. (4th edit.) 194. 

This bail bond is given to the sheriff for the appearance only 
of the party; but it is held that no appearance is sufficient 
unless the party not only appears but puts in bail and perfects 
bail to the action: and if this be not effectually done, the bond 
to the sheriff is forfeited. 1 Tidd. Prac. 245. Gilb. C. P. 
20. 2 Saund. 60, note b. 3 Bl. Com. 290. 7 T. R. 109. 
1 Boss. & Pull. 225. 

Bail to the action is by recognisance before the proper-court 
at Westminster, or under the stat. 4 W. & M.c. 4, s. 1, before 
commissioners in the country. 1 Tidd. Pr. 217, 218. 

In the King’s Bench the recognisance is on condition ‘ that 
if the defendant be condemned in the action, he shall satisfy the 
costs and condemnation money, or render himself to the custody | 
of the marshal of the marshalsea, or the bail will do it for him.’ 
1 Tidd. 220. ‘Tidd. App. 94. 

In the Common Pleas the recognisance is in a sum certain, 
‘that if the defendant be condemned in the action, he shall pay 
the condemnation or render himself a prisoner in the Fleet, and 
if he fail so to do, the bail do undertake to do it for him.’ 
Highmore on Bail, 38. 3 Bl. Com. App. 19. 

All process being returnable to and judgments awarded in the 
courts at Westminster, it should séem in strictness, that the 
party was bound to render himself there to meet the judgment 
immediately on the rendition thereof. 

But by the practice of the courts the recognisance is not 
forfeited until a return of non est inventus on a capias ad satis- 
faciendum ; and the bail may of right plead the want of the ca. 
sa. in bar of an action on the recognisance. 2 ‘Tidd. 976. 

By the course of practice the ca. sa. must be issued into the 
county where the original action is laid; and the return of the 
sheriff of that county alone is the proper return. 2 Tidd. 977. 
2 Lutw. 1287. 

In transitory actions the venue may be laid in any county, 
and the action is considered as laid in the county into which 
the original process issues or is supposed to tssue. For if the 
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defendant lives in a county different from that in which the 
action is intended to be laid, it is presumed in practice that a 
capias has already issued into the county where the venue is laid 
and a testatum capias issues into the county where the defendant 
lives. 3 Bl. Com. 282 to 285. 1 Tidd. 80. If the venue be 
different in the declaration from the original, the consequences 
in the King’s Bench would be a discharge of the bail. 3 Lev. 
235. Barnes 114. 1 Tidd. 242. But in the Common Pleas 
it would be a simple irregularity. Impey. Pr. C. B. 169. 1 
Chitty Plead. 249. 

In England, therefore, when the action is laid in Middlesex 
and the defendant lives in Berks county, but is arrested in Ox- 
ford county, the ca. sa. issues to the sheriff of Middlesex, and 
not to the sheriff of Berks or Oxford, and the bail are charge- 
able by the return of the sheriff of Middlesex. 

One reason why the ca. sa. issues into the county where the 
action is laid, may have been that anciently all actions were re- 
quired to be brought in the counties where they arose, and the 
defendant was presumed to dwell there. And when afterwards 
actions became transitory the practice of issuing the ca. sa. 
continued as before. See Gilb. Pr. C. P. 15, 84, &c. 

2. In Massachusetts there are several differences from the 
English practice which are proper to be considered. 

Under the colonial government bail was taken for the ap- 
pearance of the party, and it was declared that the surety should 
be liable not only for the appearance of the party, but also for 
the satisfaction of the judgment, unless he surrendered the party 
in discharge. And in case the principal was defaulted, or 
judgment passed against him, execution issued in the first 
instance against the principal and bail jointly. Colonial Acts, 
1658, Title Surety, p. 144. Id. Title Surety, 1672, p. 2. 

The provincial stat. 5 W. & M. c. 5, (Prov. Laws, 37) 
provides ‘that where bail is taken not only for the appearance 
of the party to answer the suit, but also to abide the order or 
judgment of the court, that shall be given thereon, every surety 
shall be obliged to satisfy the judgment in case of the principal’s 
avoidance, and the return of non est tnventus upon the execu- 
tion.’ 

The statute of the commonwealth, June 30, 1784, (1 Mass. 
Laws, 195) enacts substantially the same provisions. 
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Bail, therefore, in this State, given to the sheriff, seems 
always to have included bail to the action, as well as bail for 
appearance of the party ; and so it was considered in Sparhawk 
v. Bartlett, 2 Mass. Rep. 188. 

Transitory actions in this commonwealth are to be brought 
in the county where one of the parties lives. Stat. October 30, 
1784, s. 13. (1 Mass. Stat. 71.) And trial and judgment 
thereon is to be had in the courts sitting within the county. 
Stat. July 3, 1782. (1 Mass. Stat. 71.) 

If therefore the principles of the English practice are adopted 
in this State, the execution on the judgment should issue directed 
to the sheriff of the county where the judgment is awarded. 
The differences in other respects between our regulations and 
those of England as to bail, do not present any sound reason 
for a distinction in this particular practice. 

The form of the recognisance in England requires a surren- 
der at Westminster (at the Marshalsea or the Fleet Prison) 
because judgment is there awarded. The bail bond in this 
State is to abide the judgment generally, and judgment is 
awarded in the county where the court sits and the action is 
brought. By the common law in England, and by the stat. 
June 30, 1784 in this State, a ca. sa. must be issued and re- 
turned non est inventus before the bail are chargeable. In both 
countries a surrender of the principal by the bail in court dis- 
charges them. The general similitude is therefore very strong. 

Were not the English authorities against it, it would seem 
that the true construction of the recognisance would require 
that the ca. sa. should in all cases issue to the sheriff of the 
county wherein the court awarding judgment is held: it is there 
that the party is bound to render himself to meet the judgment. 
Sed ita lex scripta est. 

The stat. October 30, 1784, s. 10, (1 Mass. Stat. 206.) pro- 
vides ‘that no person imprisoned upon mesne process shall be 
held in. prison upon such process above thirty days after final 
judgment thereon, unless his body is within that time taken in 
execution ; and he is not to be discharged before thirty days 
unless judgment be in his favor. 

As in this State every person arrested on mesne process must 
be committed to the county jail, the legislature contemplated 
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that the execution might and indeed should in case of a com- 
mitment to prison in any county on mesne process, issue directed 
into the same county. And they considered it reasonable that 
the party imprisoned should be freed unless charged in execu- 
tion within the thirty days after judgment. 

It is certainly true, however, that though the legislature might 
in case of a commitment deem that the execution should regu- 
larly issue into the county where the arrest was made, yet that 
this affords no conclusive evidence of the law in case bail be 
taken on the arrest. But it certainly shows a legislative under- 
standing of the law, as generally applied to arrests, and may 
come in aid of other considerations, supposing the question not 
to have been settled in this commonwealth. 

Supposing, therefore, there be no settled practice in this com- 
monwealth, although an execution returned unsatisfied by the 
sheriff of the county where the court is held might be here 
deemed regular to charge the bail upon the practice of the 
English courts, yet it does not follow that a return by the sheriff 
who took the bail would not be deemed sufficient. 

Indeed for this latter practice there seem to be cogent reasons 
which in the absence of a positive rule may be argued with 
effect. The bail are always supposed in law to have the custody 
of their principal; he may be arrested and imprisoned by them. 
The issuing of the execution, and the demand by the sheriff 
thereon for the delivery of the principal, seem most proper in 
that county where they are supposed to have him in custody 
and can make an immediate surrender. Such a practice, too, 
will be in suppression of fraudulent attempts to charge the bail, 
and in furtherance of general convenience. 

1810. 

Mem. This case afterwards came before the Supreme Court, 
who held that the execution rightfully issued into Suffolk county. 
Brown v. Wallace, 7 Mass. 208. Ss. 
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ART. VII.—LAW OF EXECUTORS AND ADMINISTRATORS. 


A Treatise on the Law of Executors and Administrators. By 
Epwarp Vaueuan Witutiams, of Lincoln’s Inn, Esq., Bar- 
rister at Law. With Notes, and References to the Decisions 
of the Courts of this country. By Francis J. Trovsar. 
In two volumes. Philadelphia. R.H. Small. 1832. 


Tue work of Swinburne on wills is somewhat antiquated, being 
now about two centuries old, a period of sufficient length to 
make obsolete, not only the style and mode of treating almost 
any legal subject in a text book, but also a great deal of the 
law that constitutes its subject. Roberts’s treatise on the same 
subject, made in 1815, though a very respectable work, is by 
no means the most methodically arranged, and skilfully and 
thoroughly executed. Mr. Lowndes’s treatise on legacies, 
published in 1824, does not hold a very high rank ; but Roper’s 
treatise, remoulded and enlarged, partly by the original author, and 
partly by Mr. White, in the edition of 1828, is a very able work. 
But still much remained to be done in a work on wills as far as 
this subject is not covered by the treatises of Roper on lega- 
cies, and Powell on devises; subjects which are comprehended 
under the title wills. Mr. Williams has recently published the 
work, which we are going to notice, which covers that part of 
the title of wills not comprehended in the work of Powell. The 
American edition, which followed very quickly upon the Eng- 
lish, is put out under the superintendence of Mr. Troubat, who 
has added notices of the American law on the subjects treated 
of in the text. In a prefatory advertisement Mr. Troubat says : 

‘The author of the following highly finished and extensive 
treatise has not addressed any thing by way of preface to the pro- 
fession in England, in relation to his motives or design in com- 
piling it. But every lawyer who will compare this treatise with 
previous works on the same subject, must readily discern its supe- 
rior value and merit. To avoid detaining from the profession in 
this country a work so long needed and desiderated, it was com- 
mitted to the printer almost immediately after its arrival here, and 
the editor was induced to undertake the task of annotating it 
during its progress through the press. When it is mentioned that 
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but two months were consumed in producing the present impres- 
sion of the author’s volumes, and that the editor contributed his 
notes during that space of time, amidst the cares and distractions 
of professional avocations, he trusts that these circumstances will 
operate as his apology for not having accomplished more. 

‘The Addenda of references and cases, decided or published 
after Mr. Williams’ work had been struck off, and subjoined by 
him at the end of the second volume, have been incorporated into 


his pages, in their appropriate places, according to his several 
directions.’ 


The power of bequeathing personal estate seems to have ex- 
isted from the earliest periods of the history of the English law, 
that of devising real estate was derived from the statutes of 32 
and 34 H. VIIL., but in the time o: H. II., according to Glan- 
ville, a man could only bequeath the one third of his personal 
estate, the other two thirds being divided equally between his 
heirs on the one part and his widow, if he left one, on the other. 
The widow had her writ, de rationabili parte bonorum, against 
her husband’s executor. But now a man has in England the 
right to bequeath the whole of his personal estate, under customs 
that had arisen to this effect in a greater part of the kingdom 
before the statutes of 4 and 5 W. & M. c. 2, and under that 
and subsequent statutes. 

Mr. Williams adopts the old definition of a will derived from 
the civil law, viz. ‘the just sentence of our will touching what 
should be done after our death, to which he proposes to add, 
‘respecting personal estate ;’ for the reason, he says, that in 
England a devise is not so much ‘in the nature of a testament 
as of a conveyance by way of appointment of particular lands to 
a devisee.’? Hence the distinction that has defeated the intended 
operation of so many wills, viz. ‘that a man can devise those 
lands only which he has at the time of the date of such convey- 
ance, and no after purchased lands will pass, whereas a will and 
testament will operate on whatever personal estate a man dies 
possessed of.’ By the English law lands of which the devisor 
is disseized after the date of the devise, and of which he con- 
tinues to be disseized until the time of his decease, will not pass 
under the will. By the revised statutes of New York a devise 
will operate upon not only all the lands of which the devisor 
dies seized, if such appears to have been his intention, but also 
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will transfer to the devisee his interest in respect to lands of 
which he may have been disseized. The laws of Virginia and 
Pennsylvania agree with those of New York in the last particu- 
lar, and that of Kentucky is supposed to be the same. But 
the rule that a devise does not carry lands purchased subse- 
quently by the devisor, prevails pretty generally in the United 
States; though the reason on which it was founded in England 
is not applicable in this country, since lands have in general 
been considered no less the subjects of disposition by will than 
chattels, with the distinction that the formalities for devising 
lands are generally more strict than those requisite for mere 
chattels. But this distinction arose probably from the import- 
ance of requiring evidence of the titles to lands more than from 
any notion of their being less subject to disposition by the owner 
to take effect after his decease. 

The question has occurred respecting the proceedings under 
a will made by the King of England. A statute of Richard 
II. and another of Geo. III. authorize the sovereign to dispose 
by will of all his private estate. 


‘On a recent occasion,’ an application was made to the Pre- 
rogative Court of Canterbury, for its process, calling on the Proc- 
tor of his Majesty, King George the Fourth, to see and hear, an 
alleged testamentary paper of his late Majesty King George the 
Third, propounded and proved. But the Court refused the appli- 
cation, on the ground that in substance the process was prayed, 
and a demand adversely made, against the reigning sovereign : 
contrary to the established doctrine, that no action or suit, even in 
civil matters, can be brought against the king. — The learned 
Judge, Sir John Nicholl, in the course of his judgment, observed, 
that the history of the wills of sovereigns, from Saxon times, from 
Alfred the Great down to the present day, had been diligently 
searched and examined: but no instance had been produced of 
any sovereign having taken probate in the Archbishop’s Court, or 
of any sovereign’s will having been proved there:? nor any in- 


1 In the goods of his late Majesty George III., 1 Add. 255. 

* One single instance occurs in the Rolls of Parliament of something like 
a reference to this jurisdiction in respect of a royal will. In the Ist of Hen. 
V. it is stated, that Hen. [V., having made a will, and appointed executors 
thereof, those executors fearing the assets would be insufficient, declined to 
act. It is then recited, that under these circumstances, the effects would 
be at the disposal of the Archbishop of Canterbury, as ordinary, who should 
direct them to be sold. But Hen. V., instead of allowing the effects to be 








74 Law of Executors and Administrators [Jan. 


stance of any successor of any intestate sovereign coming to the 
Court for letters of administration: which the learned Judge con- 
sidered as furnishing decisive evidence that the Court had no 
jurisdiction whatever therein. 1 Add. 262, 264, 265.’ 

It is observable in the section on the capacity of a deaf and 
dumb person to make a will, that the law presumes such a one 
to be incapacitated, without proof to the contrary, and supposes 
a will made by him to be made only by signs. This is one 
among a thousand instances in which a change in the condition 
of the community will effect a change in the presumption of the 
law, for the presumption now would be, in our community, that 
the deaf and dumb person could read and write. 

The case of Longchamp v. Fish, 2 N. H. R. 415, is worthy 
of remark, in which it was held that on the proving a will made 
by a person not able to read, it is enough to show by one wit- 
ness that the will was read to the testator, though the statute 
requires three attesting witnesses. 

The following curious case is given of proof of the sanity of 
the testator, from the internal evidence supplied by the will 
itself. 

‘In the case of Cartwright v. Cartwright, 1 Phillim. 90, it 
appeared that the testatrix was early in life afflicted with the dis- 
order of her mind: she afterwards was supposed to be perfectly 
recovered, and continued for several years to conduct a house and 
establishment of her own as a rational person: but her habit and 
condition of body; and her manner for several months before the 
date of her will, were those of a person afflicted with many of the 
worst symptoms of insanity, and continued so after making the 
will. She was attended by Dr. Battie, who desired the nurse and 
other servants to prevent her from reading and writing, as such 
occupation might disturb her head; and in consequence thereof, 
she was for some time kept from the use of books, and writing 
materials: however, some time prior to writing the will, she be- 
came very importuate for the use of pen and paper, and frequently 
asked for them in a very clamorous manner. Dr. Battie, in order 


sold, took them, and agreed to pay their appraised value. 1 Add. 263, 4 
Inst. 335. The only will of a sovereign deposited in the registry of the Pre- 
rogative Court, is the will of Hen. VIII. That is understood to be a copy 
merely, and there is no appearance of any probate of it having been taken. 
It was probably deposited there for safe custody, or as a place of notoriety 
for such a purpose. 1 Add. 263. 
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to quiet and gratify her, consented that she should have them, 
telling her nurse and other servants that it did not signify what 
she might write, as she was not fit to make any proper use of them. 
As soon as Dr. Battie had given permission, pen, ink, and paper, 
were carried to her, and her hands, which had. been for some 
time kept constantly tied, were let loose, and she sat down at her 
bureau, and desired her nurse and servant to leave her alone while 
she wrote. They went into an adjoining room and watched her: 
at first she wrote upon several pieces of paper, and got up in a 
wild and furious manner, and tore the papers and threw them 
into the fire one after another: after walking up and down the 
room many times in a wild and disordered manner, muttering to 
herself, she wrote the will— she inquired the day of the month, 
and an almanack was given to her by one of the nurses, and the 
day pointed out to her: she then called for a candle to seal the 
paper which was given to and used by her for that purpose, 
although they used generally to be cautious not to trust her with 
a candle, and were forced to hold it at a distance from her if she 
read the newspaper. The survivor of the two witnesses to the 
transaction, deposed that in her opinion, the testatrix had not then 
sufficient capacity to be able to know what she did, and that dur- 
ing the time she was occupied in writing, which was upwards of 
an hour, she, by her manner and gestures, showed many signs of 
insanity. The will was written in a remarkably fair hand, and 
without a blot or mistake in a single word or letter: and it was a 
proper and natural will, and conformable to what her offections 
were proved to be at the time, and her executors and trustees were 
very discreetly appointed. 'Two months after this writing of the 
will, in a conversation with the mother of the parties benefited by 
the will, the testatrix mentioned that she had made such a will, 
and ordered her servant to bring it, and she then delivered it to 
the mother, observing that there was no need of witnesses, as the 
estate was all personal and the will in her own hand-writing. Sir 
Wm. Wynne pronounced the will to be the legal will of the de- 
ceased, and further said, that in his apprehension the forming of 
the plan, and pursuing and carrying it into effect with propriety 
and without assistance, would have been sufficient to have estab- 
lished an interval of reason if there had been no other evidence ; 
but it was further affirmed, by the recognition and the delivery of 
the will. From this sentence an appeal was interposed to the 
High Court of Delegates — who affirmed the judgment of Sir Wm. 
Wynne, | Phillim. 122. That very eminent Judge, in the course 
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of giving sentence below, after remarking, that the court did not 
depend on the opinions of the witnesses, but on the facts to which 
they deposed delivered, the following observations : — 

‘“ The strongest and best proof that can arise as to a lucid in- 
terval, is that which arises from the act itself of making the will; 
that I look upon as the thing to be first examined, and if it can 
be proved and established that it is a rational act rationally done, 
the whole case is proved. What can you do more to establish the 
act; because, suppose you are able to show the party did that 
which appears to be a rational act, and it is his own act entirely, 
nothing is left to presumption in order to prove a lucid interval. 
Here is a rational act rationally done. In my apprehension, 
where you are able completely to establish that, the law does not 
require you to go farther: and the citation from Swinburne states 
it to be so. The manner he has laid it down is: (it is in the part 
in which he treats of what persons may make a will; Swinb. Pt. 
2, s. 3, pl. 14:) ‘ The last observation is, If a lunatic person, or 
one that is beside himself at some times but not continually, make 
his testament, and it is not known whether the same were made 
while he was of sound mind and memory or not, then, in case the 
testament be so conceived as thereby no argument of phrenzy or 
folly can be gathered, it is to be presumed that the same was made 
during the time of his calm and clear intermissions, and so the 
testament shall be adjudged good, yea although it cannot be 
proved that the testator useth to have any clear and quiet inter- 
missions at all, yet nevertheless I suppose, that if the testament be 
wisely and orderly framed, the same ought to be accepted for a 
lawful testament.” Unquestionably there must be a complete and 
absolute proof that the party who had so formed it did it without 
any assistance. Ifthe fact be so that he has done as rational an 
act as can be, without any assistance from another person, what 
there is more to be proved I don’t know, unless the gentlemen 
could prove by any authority or law what the length of the lucid 
interval is to be, whether an hour, a day, or a month. I know 
no such law as that; all that is wanting, is, that it should be of 
sufficient length to do the rational act intended; I look upon it, 
if you are able to establish the fact that the act done is perfectly 
proper, and that the party who is alleged to have done it was free 
from the disorder at the time, that is completely sufficient.” 
Accordingly, Sir John Nicholl in Scruby vs. Fordham, \ Add. 
90, lays it down as a general rule, that where a will is traced into 
the hands of a testator, whose sanity is fairly impeached, but of 
whose sanity or insanity at the once time of doing or performing 
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some act with relation to the will, there is no direct evidence, the 
agent is to be inferred rational, or the contrary, from the charac- 
ter broadly taken of his act.’ 


Another very interesting case on the same subject of sanity 
is that of a daughter who alleged in proof of the invalidity of 
her father’s will, that he was induced to give his property to 
others merely from an antipathy to herself, which was itself a 
proof, and at the same time almost the only instance or subject 
of his insanity. 


‘The great case of Dew v. Clark, which has lately obtained the 
most complete and solemn consideration, may be considered as 
establishing the doctrine, that partial insanity will invalidate a 
Will, which is fairly to be inferred the direct offspring of that par- 
tial insanity. 1 Add. 279.3 Add. 79. There the case pleaded 
by an only daughter in a responsive allegation, in the Prerogative 
Court, in opposition to her father’s Will, was, that, besides labor- 
ing under mental perversion in some other particulars, especially 
on religious subjects, the deceased had an insane aversion to his 
daughter, and was actuated solely by that illusion to dispose of 
his property, in the manner in which it was purported to be con- 
veyed by the contested Will. This allegation was opposed, as in- 
admissible, on behalf of residuary legatees named in the Will: 
but Sir John Nicholl admitted it; and after remarking that the 
case set up was one of partial insanity —of insanity quoad hoc, 
upon a particular subject; or rather perhaps, quoad hanc, as to a 
particular person,—and that the possible occurrence of such a 
case of partial insanity, and the consequent invalidity of a Will, 
which is fairly presumable to have been made under its operation, 
must be admitted on the authority of Greenwood’s case;} the 
learned Judge proceeded to observe, with respect to the daughter, 
“‘She must be apprised, however, as well that the burthen of 


' The following statement of this case is to be found in Lord Erskine’s 
speech on the trial of Hadfield: ‘The deceased, Mr. Greenwood, whilst in- 
sane, took up an idea that his brother had administered poison to him, and 
this became the prominent feature of his insanity. In afew months, how- 
ever, he recovered his senses, and returned to his profession, which was 
that of a barrister, &c., but could never divest his mind of the morbid delu- 
sion, that his brother had attempted to poison him; under the influence of 
which (zo said) he disinherited him. On atrial inthe Court of King’s Bench 
upon an issue, devisavit vel non, the jury found against the Will: but a con- 
trary verdict was had in the Court of Common Pleas; and the suit ended 
in a compromise.’ See also Sir John Nicholl’s statement of Greenwood’s 
case, 2 Add. 96, 97, and Lord Eldon’s in White v. Wilson, 13 Ves. 89. 
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proof rests with her, as that this burthen in my judgment, is from 
the very nature of the case, a pretty heavy one. ‘I'he present, in- 
deed, may be less difficult to make out, than Greenwood’s case, 
in one respect, as the delusion under which the deceased is charg- 
ed to have labored towards the complainant is alleged to have been 
coupled with something of insane feeling in other particulars, es- 
pecially on the subject of religion; although here, as in Green- 
wood’s case, the general capacity is, in substance, unimpeached. 
But she must understand that no course of harsh treatment — no 
sudden bursts of violence — no display of unkind, or even of un- 
natural feeling, merely, can avail in proof of her allegation— she 
can only prove it by making out a case of antipathy, clearly re- 
solvable into mental perversion; and plainly evincing, that the 
deceased was insane as to her, notwithstanding his general sanity.” 
1 Add. 284. After the evidence had been gone through on both 
sides, the same learned Judge delivered his judgment; that the 
Will being proved to be the direct unqualified offspring of a mor- 
bid delusion, as to the character and conduct of the daughter, 
being the very creature of that morbid delusion put into act and 
energy, the deceased must be considered insane at the time of 
making the Will, and consequently that the Will itself was null 
and void in law.! In the course of his judgment the learned 
Judge made the following remarks, on the subject of partial in- 
sanity. ‘It has been said that this ‘ partial insanity’ is a some- 
thing unknown to the law of England. Now if it be meant, by 
this, that the law of England never deems a person both sane and 
insane, at one, and the same time, upon one, and the same sub- 
ject, the assertion is a mere truism, as well, indeed, in reason as 
in law; and, as such, is incapable of being effectively opposed. 
At the same time, as no such sort of partial insanity is set up by 
the daughter, the case of partial insanity, which she has really 
undertaken to sustain, is at no risk, from the truth of that position, 
so understood, being conceded. But, if, by that position, it be 
meant, and intended, that the law of England never deems a party 
both sane and insane at different times upon the same subject ; 
and both sane and insane at the same time, upon different subjects; 
— (the most usual sense, this last, of the phrase, ‘ partial insanity ;’ 
and the one in which I take it to have been used, throughout, by 
the counsel for the next of kin,) — there can scarcely be a position 
more destitute of legal foundation ; or, rather, there can scarcely 


1 3 Add, 208. This judgment was afterwards confirmed by the Court of 


Delegates ; a commission of review was then applied for, before the Lord 
Chancellor, but refused. 








1833. ] Law of Executors and Administrators. 79 


be one more adverse to the stream and current of legal authority.” 
3 Add. 93, 94.’ 

The rule of Jaw as to the disinheritance of heirs is introduced 
by Mr. Williams under this title of mental capacity to make a 
will, on the assumption that this does not invalidate a will in 
England except on the ground of its showing a want of mental 
capacity, as in the case of Cartwright v. Cartwright, above stated. 
This topic would seem to have come more properly under a dis- 
tinct section, since any singular and unnatural or absurd pro- 
vision of a will might be adduced to show the mental incapacity 
of the testator as well as the circumstance of his disinheriting 
his children or other heirs. 

‘By the Roman law, testaments might be set aside as being in- 
officiosa, deficient in natural duty, if they totally passed by, (without 
assigning a true and sufficient reason,) any of the children of the 
testator: though if the child had any legacy, however small, it 
was a proof the testator had not lost his memory or his reason, 
which otherwise the law presumed ; but the law of England makes 
no such constrained suppositions of forgetfulness or insanity; and 
therefore, though the heir or next of kin be totally omitted, it ad- 
mits no querela inofficiosi, to set aside such testament. 2 Black. 
Comm. 503. But the Ecclesiastical Court will require evidence 
of full and entire capacity in the testator, to support a will which 
is not an ‘‘officious”’ one, 7. e. consonant with the testator’s natural 
affection and moral duties. Montefiore v. Montefiore, 2 Add. 361, 
362. And see Dew v. Clark, 3 Add. 207, 208; and where the 
capacity is at all doubtful, and the will “inofficious,” there must 
be direct proof of instructions. Brogden v. Waters, 2 Add. 449. 
See Post, Pt. 1, Book 4, ch. 3, s. 5.’ 

We do not meet with any note to this part of the text stating 
the American law on the same point; such a note would have 
been supplied by Chancellor Kent’s chapter on Devises, from 
which it appears that in all the States, excepting Louisiana, the 
testator may disinherit his heirs both in respect to his real and 
personal estate. But the regulations on the subject vary; in 
some of the States the omission of the name of a child that is 
living at the time of the date of a will is by law made the ground 
of presumption that the testator forgot such child, and hence the 
common notion that the testator, in order to cut off a child from 
the inheritance, must leave him a shilling or some other legacy. 
By the law of Louisiana a person having heirs within certain 
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degrees can dispose by will of only a certain proportion of his 
estate, as a third or two thirds, according to the number and 
nearness of his heirs. 

The want of mental capacity may defeat a revocation of a 
will or of any provision of it, as well as a will itself. 

‘Part of a will may be established, and part held not entitled to 
probate, if actual incapacity be shown at the time of the execution 
of the latter part. Billinghurst v. Vickers, 1 Phillim. 187. Wood 
v. Wood, Ib. 357. See also Trimlestown v. D’Alton, 1 Dow 
(New Series) 85. So where a will was executed on the 21st of 
January, containing a just and proper distribution of the testator’s 
property, and on the 24th, only three days after, a codicil thereto 
was signed and executed, the effect of which would have been to 
leave the eldest son nearly destitute, the will was held valid, and 
probate refused to the codicil, on the ground that the deceased 
was not in possession of a sound and disposing memory at the 
time of making the latter. Brounker v. Brounker, 2 Phillim. 57.’? 

Under the head of invalidity of a will from want of liberty or 
free will, the case of undue influence, and that of married 
women, are introduced. ‘This is assuming that the legal inca- 
pacity of a married woman to make a will arises from the pre- 
sumption of her want of freedom, which certainly is not consist- 
ent with the doctrine of both the English and our law that such 
a testator may bequeath estate, or make an appointment in the 
nature of a bequest, in pursuance of a marriage settlement, and 
in some other cases. Mr. Roberts introduces this case under 
the head of incapacity generally without any subdivision. 

A case of the validity of the will of a married woman is men- 
tioned by Mr. Williams, with a reference to numerous authori- 
ties, which does not appear by any note of the editor to have 
arisen, nor do we recollect it, to have arisen in the United States. 
The doctrine is thus stated by Mr. Williams. 

‘Besides this case of a Will, made by a married woman by 
virtue of a power, there are other circumstances under which a 
Will made by her is valid, without the assent of her husband, viz. 
where personal property is actually given or settled, or is agreed 
to be given or settled, to the separate use of the wife. In such a 
case, it has been established since the case of Fettyplace v. Gorges, 


1 A lunatic restored to his reason may make a will, though the guardian- 
ship under which he was placed as non compos, remains. Stone v. Damon, 


12 Mass. 488. 
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1 Ves. jun. 46. 3 Bro. C. C.8 S. C., that she may dispose of it 
as a feme sole, to the full extent of her interest, although no par- 
ticular form to do so is prescribed in the instrument by which the 
settlement or agreement was made. The principle upon which 
that decision was founded is this: that when once the wife is per- 
mitted to take personal property to her separate use as a feme-sole, 
she must so take it with all its privileges and incidents, one of 
which is the jus disponendi. Peacock v. Monk, 2 Ves. Sen. 191 ; 
Rich. v. Cockell, 9 Ves. 369; Wagstaff v. Smith, 9 Ves. 520. 
2 Roper, on Husband and Wife, 182. See further on this sub- 
ject, Mr. Belt’s note to Fettyplace v. Gorges; Hulme v. Tenant, 
1 Bro. C. C. 16; Sockett v. Wray, 4 Bro. C. C. 487; Sturgis ». 
Corp, 13 Ves. 192; Essex v. Atkins, 14 Ves. 542; Heatley v. 
Thomas, 15 Ves. 596; Dalbiac v. Dalbiac, 16 Ves. 116; Bullpin 
v. Clarke, 17 Ves. 365; Power v. Bailey, 1 Ball. & Beattey, 49; 
Greatly v. Noble, 3 Madd. 94; Stuart v. Lord Kirkwall, ¢bid. 389; 
Aguilar v. Aguilar, 5 Madd. 418; Howard v. Damiani, 2 Jac. & 
Walk. 458; Acton v. White, 1 Sim. & Stu. 429; Braham z. Bur- 
chell, 3 Add. 263, (in Sir J. Nicholl’s judgment,) and Mr. Fra- 
ser’s note to Forse & Hembling’s case, 4 Co. 61.6. And this 
rule prevails without regard to the circumstance, whether the 
property be in possession or reversion. Sturgis v. Corp, 13 Ves. 
190; Headen v. Rosher, 1 M’Cl. & Y. 89; 2 Roper, on Husb. 
and Wife, 184. And when she has such a power over the prin- 
cipal, it extends also to its produce and accretions, e. g. the sav- 
ings of her pin-money. Gore v. Knight, 2 Vern. 535. Herbert v. 
Herbert, Prec. Ch. 44. 1 Eq. Ca. Abr. 66, 68. Nor does it make 
any difference whether the property be given to trustees for the 
wife’s separate use, or, without the intervention of trustees, to the 
wife herself, for her own separate use and benefit, See the judg- 
ment of Sir John Nicholl, in Braham v. Burchell, 3 Add. 263; 
for in the latter case a Court of Equity would decree the husband 
to stand as a trustee to the separate use of the wife. ‘Tappenden 
v. Walsh, 1 Phillim. 352, and the authorities there cited. Rolfe 
v. Budder, Bunb. 187. See also Parker v. Brooke, 9 Ves. 583. 
Ibid. 375.’ . 

We do not mean to say that the expressions used by judges in 
regard to the capacity of married women to make wills would 
not cover the case just mentioned ; since according to our recol- 
lection on the subject, those general expressions would go to 
show the incapacity of such a testatrix in respect to such pro- 
perty; and yet we do not see why the English doctrine is not 
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applicable, and a good authority in the United States. Our 
laws as to the effect of marriage, in regard to testamentary ca- 
pacity, are generally the same with the English, and are in fact 
no other than the English law applied to cases as they arise. 
We do not therefore see why the above doctrine would not, in 
this country, meet all the reasons and principles by which it can 
be supported in England. 

The cases of forfeiture and corruption of blood by crimes or 
otherwise, are arranged by Mr. Williams, under incapacity to 
make a will, founded upon the fact of the testator in such case 
having nothing to bequeath. Upon this principle of arrangement 
a person without property is intestable. But in these instances 
there seems to be no personal incapacity ; the will is defeated 
for want of a subject to operate upon. They, therefore, seem 
not to be properly classed by the author. The cases under 
this head, in England, are those of a felo de se, in respect to his 
chattels which are forfeited ; traitors and fe!ons, whose goods 
and lands are forfeited ; and outlaws during the continuance of 
the outlawry. The last case does not occur in the United States, 
where, according to Mr. Dane, the process of outlawry has never 
been adopted. Under the laws of the United States all forfeit- 
ures of estate and corruption of blood in consequence of crimes, 
are abolished, from an unwillingness to punish heirs for the offen- 
ces of their ancestors. It is true that a man may be deterred 
from the crime of treason or murder, out of regard to his child- 
ren or heirs, but this motive seems to be too inconsiderable in 
comparison with others, to justify the visiting of his offences 
upon his children. Accordingly the constitutions of Pennsyl- 
vania, Delaware, and Kentucky have abolished attainder and 
corruption of blood in cases of treason and felony, and those 
of Ohio, Tennessee, Illinois, and Indiana have abolished for- 
feitures of lands and goods for crimes. In other States, again, 
the abolition of deodands and forfeitures in cases of suicide, 
leave the question, as to the cases of treason and felony, open. 
In Maryland forfeitures of this kind are limited, by the constitu- 
tion, to cases of treason and murder. By the New York Re- 
vised Statutes treason is the only crime that works a general 
forfeiture of property. In Massachusetts all general forfeitures 
of property for crime are abolished. 

On the subject of the execution of a will, the laws of Vermont 
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require that it shall be under seal; a provision peculiar to that 
State. The Revised Statutes of New York have a rather sin- 
gular provision on this subject, by requiring that the testator 
shall sign a will at the conclusion. This provision originated, 
no doubt, from the decisions in England that the testator’s writ- 
ing his name in the beginning of the will was a sufficient signing. 
Whatever may be thought of those decisions, the provision seems 
to be one of those attempts at minute legislation, which are apt 
to give greater inconvenience than that proposed to be remedied. 
After providing that a will, in order to its validity, shall be signed 
by the testator, or some one in his presence and by his direc- 
tion, the latitude for construction, as to what shall be considered 
a sign’ng, is not broader than is offered under almost every legal 
doctrine. Besides, why should the laws define what is a sign- 
ing of a will, any more than what is the signing of a deed or 
note of hand, or any other instrument? The decision in a par- 
ticular case that the testator’s writing his name in the beginning 
or any other part of a will, is not necessarily applicable to other 
cases of which the circumstances are different; for after all it 
is a question of intention. If it appears that a party by writing 
his name or making his mark at the beginning, or in the mar- 
gin, or at the end of an instrument, intended to give it his ulti- 
mate sanction as a valid and binding document, the purpose of 
the law in requiring his signature is answered. If, however, it 
was apprehended that the courts in England had gone too far in 
their construction of what is a signing, it might have been better 
to have made a negative provision as to what should be consid- 
ered not to be a signature, than to have defined what should be 
such. 

In Roberts on wills, vol. 1, p. 97, Exeter Ed. 1823, is a 
list of cases on the question whether sealing is signing, begin- 
ning with one in Strange, in which it is held to be a signature, 
including Lea v. Libb, Show. 69, in which Lord Holt is re- 
ported to have so held, down to Ellis ». Smith, 1 Ves. Jr. 11, 
in which the contrary doctrine is laid down, where Mr. Chief 
Justice Willes said he did not think sealing was to be considered 
signing, notwithstanding the obiter dicta which in many cases 
were nunquam dicta, but barely the words of the reporters, for 
he found that many of the sayings ascribed to that great man, 
Lord Holt, were never said by him. This question is not 
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mentioned in Mr. Williams’s section on signature, nor is seal- 
ing to be found referred to in his index, whence we conclude 
that it is omitted. And another similar question is introduced 
in Roberts, whether a mark is a signing within the statute, and 
he cites a case, Harrison v. Harrison, 8 Ves. 185, decided by 
Lord Eldon, in favor of the sufficiency of such a signature by 
an attesting witness. ‘The same point is introduced by Mr. 
Williams, not inaptly, perhaps, in the section on the capacity of 
the testator, the marksman being classed in this respect with 
the blind man, the insane, &c. But we do not find this case of 
Harrison v. Harrison to be cited by Mr. Williams to this point ; 
nor do we indeed find it to be cited at all by him. 

On the subject of attestation we find in Roberts the case of 
Bond v. Seawall, 3 Burr. 1773, Black. 407, 422, 456, one of 
some interest, which we do not find in Williams. The facts 
were that S. made his will on two sheets of paper in his own 
hand-writing, and signed his name at the bottom of each page, 
and then called a witness into the room who attested each sheet, 
and after he had left the room two other witnesses were then 
called in, who attested the latter sheet, being the only one shown 
to them. ‘The two sheets were found, after the decease of the 
testator, wrapped up together in a paper envelope carefully laid 
up in his desk, but the two sheets were not fastened together. 
The court was of opinion that the jury should have been in- 
structed, in this case, that if they thought there was reason to 
presume that the first sheet was in the room when the two 
witnesses attested the latter, the attestation was sufficient; and 
that they should have been instructed also, that there was ground 
to presume that the first sheet was in the room. 

In treating of the questio vexata, whether a prior will is re- 
vived by the cancellation and revocation of a subsequent one, 
Mr. Williams, after stating the various decisions, says, that it is 
‘to be regarded as a question of intention, to be collected from 
all the circumstances of the case, and that the legal presumption 
is neither in favor of nor adverse to the revival of a former un- 
cancelled will. Having furnished this principle the law with- 
draws altogether, and leaves the question as one of intention 
merely, and open to a decision either way, solely according to 
the facts and circumstances.’ The doctrine has not yet found 
its way into our jurisprudence precisely in this form, though we 
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are inclined to think it correct. The New York Revised Stat- 
utes contain some amendments of the law upon this subject, 
recommended to our judgment, says Chancellor Kent, by their 
simplicity and good sense. They provide that in no case does 
the destruction or revocation of a second will revive the first, 
unless the intention to revive it be declared. This provision 
coincides with the doctrine above laid down, without, however, 
going its whole length. 

No branch of the law is more intricate than that relating to 
the conflict of laws; but though intricate, the investigation is 
exceedingly interesting, since it involves the relations of different 
communities to each other. It not unfrequently happens that 
the property of persons at the time of their decease is situated 
under different jurisdictions, in which the regulations of descent 
of property, making of wills, and construing of legacies and 
devises, and marshalling assets vary very materially. Ques- 
tions as to the conflict of laws accordingly very frequently arise 
under these instruments, and the law on the subject is as yet 
very imperfectly settled. In the United States, generally, when 
a will is made in a foreign country by a person resident there, 
an administration must be granted here, in order to administer 
upon his effects in this country; and the law of England is 
similar to ours in this respect. It is usually ancillary to the 
foreign administration, but it has been held in Massachusetts, in 
Stevens v. Gaylord, 11 Mass. R. 256, that an original admin- 
istration may be granted here for the purpose of administering 
on the property situated within our jurisdiction, in case none 
has been taken out in the place of the domicil of the deceased. 

As to the form and execution of a will made by a foreigner 
abroad and offered for probate here, it will be sufficient for the 
purpose of disposing of personal property if the testator was 
capable of making a will in the place of his domicil, and if the 
will is made according to the laws of such place. So in a case, 
1 Hagg. 498, it was held in England that the will of a married 
woman resident in Spain and made according to the laws of that 
country, was valid for the purpose of disposing of her own sepa- 
rate personal property in England. 

But though the rule is that in general the validity of a will 
made abroad is to be determined by the laws of the place of 


the testator’s domicil, Sir John Nicholl, in Cushing v. Thornton, 
VOL. IX.—NO. XVII. 11 
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2 Add. 17, expressed his doubts whether a British subject is 
permitted so far exuere patriam, as to select a foreign domicil 
in complete derogation of his British, and thereby to render his 
property liable to distribution, even in case of intestacy, accord- 
ing to any foreign law; still less to make the validity of his will 
to depend on that law. In the case of the Duchess of Kingston, 
who made her will in France while she was residing there, but 
according to the English and not in conformity to the French 
law as to its execution, the will was held to be valid in England. 
But suppose the case of a person domiciled abroad and having 
property in this country, who makes his will in this country while 
here transiently, and in such form and with such attestation as 
would not entitle it to probate in the place of his domicil, though 
it would be entitled to probate under our laws — would such a 
testamentary instrument be a valid disposition of the property 
in this country, supposing it to have been intended to operate 
only on such property? ‘This case does not seem to come 
within any of the decisions that we have met with. According 
to the general rules on this subject, the law of the place where 
the contract or instrument is made, or that of the place where 
it is proposed that it shall be carried into effect, is to govern, 
according to the circumstances and the objects of the contract 
or instrument. But a third code of laws comes into considera- 
tion in this case, namely that of the place of the testator’s 
domicil ; and the laws of this code will govern the distribution 
of the testator’s effects among his heirs. But upon the subjects 
of probate and administration in the place where the will is 
made, and the property situated, it seems to us that, in the case 
supposed, the laws of that place ought to be followed in pursu- 
ance of the rules already stated. 

Lord Hardwicke gives a singular reason why the goods and 
chattels situated in England, of a person domiciled abroad, 
should be distributed according to the rules of succession of the 
place of domicil, namely, because, if it were otherwise, it would 
destroy the credit of the public funds, for no foreigner would 
put into them, if, because a title must be made up by adminis- 
tration or probate of the prerogative court of England, the pro- 
perty was to be distributed differently from the laws of his own 
country. The maintenance of the public credit seems to be a 
very remote consideration in determining the rules of succession 
to property. 
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Mr. Troubat has added very considerable notes on this sub- 
ject of the lex loci, comprehending some very important cases 
decided in our courts. 

At page 371, vol. 1, Mr. Troubat, in a note, clears up a little 
confusion in which the subject of payments to an executor or 
administrator whose letters of administration are revoked, had 
been involved in Pennsylvania. Mr. Williams, in the text, 
makes a distinction between payments to an executor or admin- 
istrator whose letters are revoked on appeal, and one whose 
letters are revoked on citation; the latter payments being a 
valid discharge of the debtor, since while the executor was 
acting under the sanction of a court of competent jurisdiction, 
his acts ought to be binding upon a future executor ; but where 
an appeal is taken to the sentence granting the letters, the sen- 
tence is suspended, and in fact no letters of administration are 
effectively granted ; and accordingly all acts done by the exec- 
utor as such are void. The same distinction is made in Toller, 
p- 131, whose words are quoted by Mr. Williams in stating the 
distinction, for want of attention to which the court in 15 Serg. 
& Rawle, 39, suppose Toller to have contradicted himself in 
speaking in different places of the acts of an executor whose 
letters are subsequently revoked on appeal in one case and on 
citation in the other. 

Mr. Williams has a section on ‘the estate of an executor or 
administrator in chattels vegetable,’ a phraseology which we do 
not remember before to have met with, and which seems to us 
not to be very happy. He treats very fully the subject of the 
executor’s right to products growing upon or severed from the 
land, and extends the inquiry to the analogous subjects of heir- 
looms and fixtures, in treating of which last the work of Messrs. 
Amos and Ferard give him very ample materials. By pre- 
senting these questions in the different views as between land- 
lords or tenants, on the one side, and the executors or adminis- 
trators of either, on the other; and between executors or admin- 
istrators on the one side, and the heirs of tenants in fee or 
remainder-men on the expiration of a life estate, the subjects 
are presented with great perspicuity and as satisfactorily as their 
intricacy and the unavoidable uncertainty of some parts of this 
branch of law admit of. 
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We have touched upon such topics as struck our attention in 
running over these volumes, a thorough analysis of which would 
make another very considerable volume, and quite exceed the 
space we can give to the subject. In the general distribution 
of materials and the disposition of subordinate topics — matters 
of very great importance as well as difficulty in a law-book — 
Mr. Williams has on the whole succeeded very well. The 
style and literary execution of his work are quite above the 
ordinary standard, and for this reason, as well as on account of 
the subject, it can be read with less effort of attention and greater 
interest than most of the books with which lawyers are obliged 
to occupy themselves. ‘The topics seem in general to be treated 
with great fulness of learning, and usually with great clearness, 
and the author does not hesitate to give the results of his re- 

search with freedom. ‘The notes of American law, added by 
the editor, are judiciously selected and aptly introduced and as 
full as could be expected considering the haste in which the 
edition was put out. We need not add that every lawyer will 
find the book to be a very valuable addition to his library. 
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RECENT ENGLISH CASES. 


COMMON LAW. 

Cases from 10 Barn. & Cres. Part 4; 2 B. & Adol. Parts 2 and 3; 8 Bing. 
Parts 2, 3, and 4; 1 Tyr. Part 4; 2 Tyr. Part 1; 2 Moody & Malkin, 
Part 1; 5 Moore & Payne, Part 2; 5 Carrington & Payne, Part 1; 2 
Crompton & Jervis, Part 2; and the first number of Dowling’s Reports of 
Cases in the King’s Bench Practice Court, which are distinguished by 
the letters D. P. R. 


ABATEMENT. 

(Peerage.) A plea in abatement by an earl, on the ground of 
his not being sued as such by his title, must allege positively 
that he was an earl and had the title claimed at the suing out 
of the writ. It is not enough that this may be collected by in- 
ference. Rigby v. Alexander, 8 Bing. 416. 

ADMINISTRATION. 

Goods belonging to the intestate were taken possession’of and used 
by the administrator as his own for three months. Held that 
the time was not sufficient to make the goods liable under an 
execution against the administrator in his personal capacity. 
(4 T. R. 621.) Gaskell v. Marshall 2 M. & M. 132. 

AGREEMENT. 

Assumpsit on two bills of exchange against the acceptor. After 
the bills became due, the plaintiff and three other creditors met, 
and agreed to receive payment by his covenanting to pay to a 
trustee, of their nomination, one third of his annual income, to 
which the defendant assented. The creditors did not nominate 
a trustee, nor was the agreement acted upon, but the defendant 
was always ready to perform his part: Held, this agreement 
constituted a defence to the action on the bills. Good v. Chees- 
man, 2 B. & Adol. 328. 

The agreement on the sale of goods was for payment at the 
end of six months, by a bill at two or three months, at the op- 
tion of the purchaser. Held, (Park, J. diss.) that this was a 
credit for nine months, and that the statute did not begin to 
run till the expiration of that time. Park, J. seemed to think 
that if no bill was given at the end of six months, the agreement 
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was broken, and the credit was at an end. (5 Taunt 398.) 
Helps v. Winterbottom, 2 B. & Adol. 431. 

AMENDMENT. 

In an action for not obeying a subpeena, the declaration alleged 
that the plaintiff had caused to be left with the defendant a 
copy of the writ of subpena: Held, that the judge had authority 
under 9 G. 4, c. 15, to order an amendment, by substituting 
the words, a copy of so much of the writ of subpena as related to 
the said defendant. After verdict in the above action, the court 
refused to notice an objection, that the plaintiff had not alleged 
that he had a good cause of action. Masterman v. Judson, 8 
Bing. 224. 

ARBITRATOR. 

(Charges of.) A cause was referred to three persons. One de- 
clined joining in the award from conscientious motives. The 
award directed that the costs of the award should be paid in 
equal moieties. The two arbitrators who made the award having 
been paid for the making of the award: Held, that the third 
had no remedy against the party for his services. Taunton, J. 
intimated that the services of an arbitrator were honorary, and 
that he could not bring an action for his fees. Burroughs v. 
Clarke, D. P. R. 48. 

ASSURANCE. 

The defendant sold by auction a policy of insurance, described as 
effected on the life of a person then living, subject to an annual 
payment. The vendee had, in fact, only a redeemable interest 
in the life, which interest was afterwards redeemed: Held, that 
the sale was good notwithstanding, it being the practice of the 
office to pay in such cases, and there being no intention to de- 
ceive: Held also, that evidence of such practice was admissible. 
Barker v. Morris, 2 M. & M. 62. 

ASSIGNMENT. See Assurance. 

ATTORNEY. 

(Privileged Communication.) A communication made to an at- 
torney with reference to a dispute, is privileged, though no 
cause be actually pending. (See5L. M.35.) Clark y. Clark, 
2M. & M. 3. 

AWARD. 

(Action on.) A reference was made by a judge’s order, and the 
defendant attended at the first meeting: Held, that an action 
was maintainable on an award subsequently made. Wharton 
v. King, 2 M. & M. 96. 

( Where final and certain.) Held that an award was sufficient 
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when an arbitrator had awarded general releases, although a 
claim for a bill of exchange was notified to him, and not spe- 
cially arbitrated on, (1 Saund. 32.) Held, also, that an award 
was good, although it directed what it was not in the power of 
the party to perform, he having the alternative of paying a sum 
of money. Wharton v. King, 2 B. & Adol. 528. 

A submission leaving the action and the subject matter thereof, 
and the issue therein, and the costs, to the arbitrament, final 
end, and determination of a barrister, does not authorize him 
to order a verdict to be entered up. Hutchinson v. Blackwell, 
8 Bing. 331. 

The defendant paid money into court in an action for fixtures 
relinquished by the plaintiff, but before the cause was brought 
to issue, the parties, by a submission which did not mention 
costs, appointed arbitrators ‘to balance their accounts, and 
settle all matters in dispute respecting the having and occupy- 
ing of two corn mills and a dwelling house.’ The arbitrators 
ordered the defendant to pay a sum beyond that he had paid 
into court, and that each party should pay his own costs: Held, 
that the plaintiff was entitled to his costs upon taking the money 
out of court. Gazalee, J. doubted. Stratton v. Green, 8 Bing. 
437. 

A verdict was taken, subject to an award as to damages to be 
made within a certain time. The arbitrator accidentally omit- 
ted to enlarge the time, and the defendant’s attorney refused to 
allow of the enlargement; the object being to gain time till the 
defendant should return to England according to a promise 
given by him, and release his bail from liability. The court 
ordered that the plaintiff should enter up judgment forthwith, 
unless the defendant consented to an enlargement of the time; 
but ordered that no proceedings should be taken to fix the bail 
until the ensuing term. The rule was made absolute without 
costs. (4 B. Moore, 3; 1 B. & C. 68.) Taylor v. Gregory, 
2 B. & Adol. 774. 

(Interest on.) Interest is recoverable on money ordered to be paid 
by an award, but it cannot be proceeded for by motion for an 
attachment. (3 Camp. 468.) In the matter of arbitration be- 
tween Churcher and Stringer, 2 B. & Adol. 777. 

BANKRUPT. 

(Set-off.) ‘To a claim to set off a bill of exchange, under 6 Geo. 
4. c. 16, s. 56, it was objected, that at the time of the commis- 
sion, the defendant was not the holder, but that it was in the 
hands of a third person, to whom he had passed it, namely, his 
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banker: but held, that where the bill of exchange was taken 
up by him, he stood in the same relation as if he had never part- 
ed with it, and was remitted to his former right of set-off. (8 B. 
& C. 105.) Collins v. Jones, 10 B. & C. 777. 

BILL OF LADING. 

As between the original parties, the bill of lading is merely a re- 
ceipt, liable to be opened by evidence of the real facts. Bates 
v. Todd, 2 M. & M. 106. 

BILL OF EXCHANGE. 

(Form of acceptance.) The drawee of a bill of exchange wrote 
across it: accepted, payable at Messrs. S. & Co., without any 
signature: Held, that a written acceptance might be valid, 
since 1 and 2 Geo. 4, c. 78, without signature, but that it was 
a question for the jury whether it was intended to operate as an 
acceptance in its present state. Dufaur v. Oxenden, 2 M. & 
M. 90. 

( Presentment — Notice.) The holder of a bill called to present it 
at half past seven o’clock in the morning at the house (a private 
dwelling-house) of the drawee, and knocked and rang, but re- 
ceived no answer: Held a sufficient presentment (2 Camp. 527.) 
The defendant having sent a person to the plaintiff two days 
after maturity of the bill, to say that he had been defrauded of 
the bill and should defend any action upon it: J/eld, that fur- 
ther proof of notice of dishonor was unnecessary. Wilkins v. 
Jadis, 2 M. & M. 41. 

( What Inland.) A bill drawn in Ireland on a person in England, 
is net an inland bill within 1 and 2 Geo. 4, c. 78, s. 2, and the 
acceptance need not be in writing. But the statute, as also 9 
Geo. 4, c. 24, s. 8, applies to bills drawn in Ireland upon per- 
sons residing there. Mahoney v. Ashlin, 2 B. & Adol. 478. 

(Special presentment.) A bill of exchange made payable in Lon- 
don in the body of it, is accepted at Messrs. J. & Co. London. 
In an action against the drawer, presentment in London must 
be proved. (6B & C. 531)—(in the Exchequer Chamber.) 
Gibb v. Mather, 8 Bing. 214. : 

( Consideration.) Indorsee against acceptor of a bill of exchange 
accepted in part payment of an apprentice fee. The stamp of 
the indenture was wrong, and the apprentice (the defendant's 
son) left the master’s service at the end of five months: Feld, 
that this was not a total failure of consideration, as the ap- 
prentice might have caused the indenture to be properly stamped 
under 20 Geo. 2, s. 45. The plaintiff recovered. (7 T. R. 121.) 
Mann v. Lent, 10 B. & C. 877. 
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BOND. 

( Void for illegality.) Debt on bond conditioned for the payment 
to the plaintiff of a certain sum, on his procuring subscribers 
for 9,000 shares in a company to be formed for becoming as- 
signees of two patents. Plea, that the patents contained a pro- 
viso that they should be void if assigned to more than five per- 
sons: JHeld that the bond was void, on the ground that mono- 
polies are illegal, unless allowed by a patent, which is not 
assignable unless power be given by the Crown. (5 Bing. 
248.) Duvergier v. Fellowes, 10 B. & C. 826, 

(Presumption of payment.) Payment of a bond was not presumed 
after twenty years, the money being lent to enable the obligor 
to go abroad, where he died shortly after, and no assets devolved 
on his administrators. Elliot v. Elliot, 2 M. & M. 44. 


BY-LAWS. 

(London.) The common council having the regulation of all 
carts working for hire within the city, a by-law made by them, 
restraining the number to 420 and requiring all such carts to 
be licensed by the president and governors of Christ’s Hospital, 
was held binding, and the Court refused to inquire whether 
the number was reasonable. (Sid. 284; Sir J. Raym. 288, 324.) 
Shaw v. Pope, 2 B. & Adol. 465. 

A by-law, the effect of which was to elect a master of a company 
from amongst other persons than directed by the charter, was 
held bad. It was also held bad on another ground, namely, 
that it delegated to a select body the power given by the char- 
ter to the corporation at large, on condition that the select body 
should elect in a particular mode not directed or sanctioned by 
the charter. (6 T. R. 752; 4 B. & C. 787.) 

CHARTER-PARTY. 

The defendant having contracted for a voyage with all convenient 
speed, restraints of princes excepted, the fact of the port to 
which he was to sail being, at the time of making the charter- 
party in a state of blockade by a friendly power, is no defence 
to an action for a neglect to sail; the blockade being known to 
both parties when the contract was made. (3 B. & P. 291; 
9B. & C. 718.) Medeiros v. Hill, 8 Bing. 231. 

COGNOVIT. 

( Payment.) When a cognovit is given for the payment of a sum 
generally, the defendant may pay either the plaintiff or his at- 
torney. Anonymous, D. P. R. 173. 

COMMON CARRIER. See Srace Coacuman. 
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COMPENSATION. 


A company for the formation of a market were empowered to pur- 
chase land by an act, by which compensation was provided for 
all persons, tenants for years or at will included, who should 
sustain injury, in respect of any interest whatsoever for good- 
will, improvements or otherwise, which they now enjoy, by rea- 
son of the passing of the act: tenants were to quit upon three 
months’ notice: fHeld, that a tenant from year to year, who had 
occupied for sixty years, and laid out money on the landlord’s 
assurance of being continued in the tenancy was entitled under 
the above provision. (2B. & Adol. 204.) Exp. Farlow, 2 B. 
& Adol. 341. 


COMPOSITION DEED. 


The plaintiff attended a meeting of the defendant’s creditors, at 
which it was agreed that the property should be assigned to 
trustees, and be disposed of by them for the benefit of the cred- 
itors. The plaintiff was put down as a creditor for 1,000/. and 
signed the resolutions to the above effect. The amount of the 
plaintiff’s debt being subsequently disputed, he was not allowed 
to come in as a creditor under the deed: J/eld, that his original 
right of action against the defendants was not affected by his 
having signed the resolutions. (3 Camp. 175; 1 B. & A. 46.) 
Garrard v. Woolner, 8 Bing. 258. 


CONTRACT. 


In the case of a building contract, where the contract was de- 
parted from: held, that the employer is not made liable for the 
additional work merely by the fact of his having been made 
aware of the departure without dissenting, unless he was also 
aware (by express notice or from necessary inference) that the 
departure would occasion additional expense. Lovelock v. King, 
2M. & M. 60. 

(Rescinding.) The purchaser of goods paid part of the purchase 
money, and gave the bill on which the action was brought for 
the remainder ; he had possession of the goods delivered to him, 
kept them for two months, and was then dispossessed by the 
vendor: Held that this constituted no defence, the remedy for 
the dispossession being by trespass. Stephens v. Wilkinson, 2 
B. & Adol. 320. 


COVENANT. 

The lessee of a public house covenanted with certain brewers to 
take all their porter, &c. of them, their executors, administra- 
tors, or assigns, or their successors in or their late or (then) 
present trade. The trade was afterwards assigned, and removed 
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by the assignees to a place two miles distant from the original 
brew-house: Held, that the publican was not bound to continue 
his custom. Doe dem Calvert v. Reid, 10 B. & C. 849. 

( Trustees.) The defendant, by his marriage settlement, cove- 
nanted with the trustees to pay off certain mortgages on the 
settled estates within a year from the marriage. The mortga- 
ges not being paid off, the trustees, ten years after the marriage, 
brought an action of covenant. No special damage was proved 
to have resulted from the breach, and all interest had been paid. 
Judgment was suffered to go by default, and on the execution 
of a writ of inquiry, nominal damages were found. The court 
set aside the inquisition, holding that the trustees were entitled 
to recover damages to the full amount of the unpaid mortgages. 
Lethbridge v. Mytton, 2 B. & Adol. 772. 

CUSTOM. 

( Vestry.) A custom that certain persons shall form a vestry for 
the management of the poor, set out in the return to a manda- 
mus requiring a select vestry to be formed within 59 Geo. 3, c. 
12, was held bad, on the ground that the return stated that the 
ancient vestry performed the duties imposed on select vestries 
by that statute which could not have existed immemorially. (4 
B. & A.507.) The King v. St. Bartholomew the Great, 2 B. & 
Adol. 506. 

DAMAGES. See Covenant. 

DEBTOR AND CREDITOR. See Composition Deep. 

DEED LOST. See Propucrion or Deep. 

DEVISE. 

(Description of lands.) The lands in question had been purchased 
by the devisor in October, 1800. The will was made in Feb- 
ruary, 1801; and the devisor died the same year. The lands 
were intermixed with the ancient family estate of the testator, 
and the game keeper of the manor of B. had been in the habit 
of shooting over them. The devise was of ‘all that my manor 
or reputed manor of B. (the family estate,) with the mansion 
house called B. Court thereunto belonging, and also all and 
singular my freehold, messuages, lands, &c. thereunto belonging, 
situate in the parish of B. M. and B.G.’ The lands in ques- 
tion were situate as required, but were not strictly a part of or 
appurtenant to the manor of B.: Held, that as it appeared from 
the rest of the will that they were intended to pass, the words 
thereunto belonging, were sufficient to carry them. The case 
was decided with peculiar reference to the wording of the will. 
Doe dem. Gore v. Langton, 2 B. & Adol. 680. 
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Testator devised certain messuages to trustees, in trust ‘ for such 
son of mine, by my present wife, as shall first attain the age of 
twenty one years, as and when such son shall attain such an 
age, and for his heirs; but in case I shall depart this life with- 
out leaving a son, or leaving such, none shall live to attain the 
age of twenty one years, then in trust for my daughter if she shall 
live to attain the age of twenty one years, and her heirs. But 
should I depart this life without leaving issue, then I give and de- 
vise the same in trust for N. L. and his heirs.’ The testator 
left one child, a daughter, who died, without issue, under the 
age of twenty one; Held, that N. L. took nothing under the 
devise. Doe dem Rew v. Lucraft, 8 Bing. 386. 

The testator, after some pecuniary legacies, devised as follows: 
‘The rest of my estate, the two houses, situate, &c., I give to 
my loving wife, and after her decease, the one to my daughter, 
the other between my two sons:’ Held, that the daughter took 
an estate in fee in the house devised to her. Gall v. Esdaile, 
8 Bing. 323. 

B. devised to his only son E. for life, remainder to E’s. first and other 
sons successively in tail male. Remainder to the daughters of 
his said son; and in case of his son’s death without issue, to 
any other sons the testator might have in tail male. Remainder 
to his daughters in tail, and ultimately to his own right heirs. 
The estates were charged with sums to his daughters. The 
daughters suffered recoveries to the use of E., and by a subse- 
quent act of parliament, reciting the will and the recoveries, 
and that E. had no issue, the trustees were empowered to sell the 
estates devised, and lay out the money in other estates, to be set- 
tled to such of the uses in the will as should be existing, undeter- 
mined or capable of taking effect at the time of the sale. The 
trustees sold, and purchased an estate, which was conveyed to 
them to such uses as last mentioned: Held, that they took a 
fee by conveyance. Wortham v. Mackinnon, 8 Bing. 564. 

(Parol evidence to explain.) The testator devised ‘all his freehold 
and real estate whatsoever, situate in the county of L. and in the 
city of L.’ to trustees. He had no real estate in the county of 
L. and only a small estate, inadequate to the trust, in the city 
of L.; but he had considerable estates in the county of C.: 
Held, that parol evidence was not admissible to show that the 
words in the county of C. had been inserted in the draft of the 
will, and afterward struck out by mistake. (This judgment 
was delivered by Tindal, J. as joint assistant, with the Chief 
Baron, to the Lord Chancellor.) Miller v. Travers, 8 Bing. 
244. 
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(To trustees.) The testator gave to R. and T. and their heirs 
and assigns, the lands in question, upon trust to permit a mar- 
ried woman to enjoy the premises and receive the rents for her 
separate use during life, and after her death upon trust for such 
of her children as he should appoint, and in default of appoint- 
ment to the use of the heirs of her body, and for default of such 
issue, to his own right heirs. ‘The will concluded thus: — 
‘And I hereby will, order, and direct that the trustees and each 
of them, shall, may, and do in every respect, give receipts, pay 
money, and devise the aforesaid premises, or any part thereof, 
as shall be consistent with their duty and trust or otherwise :’ 
Held, that R. and 'T. took the legal fee. (2 B.& A.84.) Doe 
dem Keen v. Walbank, 2 B. & Adol. 554. 

(To trustees.) A devise to the use of trustees, their heirs and 
assigns forever, upon trust (amongst other things) to convey to 
such persons and for such estates as A shall appoint, vests the 
legal fee in them. Doe dem Booth v. Field, 2 B. & Adol. 
564. 

Devise to trustees to the use of a daughter when she should attain 
21, with an allowance during minority; but in case she should 
die during her minority, or without issue, then to T. E.; but 
in case the daughter attained ‘the age of 21, and married, then 
to the use of the first male issue of the daughter on his attain- 
ing the age of 21, and his heirs male. But should she die 
without male, but with female issue, then to the use of the 
female issue and their heirs male; but on the failure of such 
issue, to the testator’s own right heirs forever. The testator’s 
daughter attained the age of 21, and married: Held, that she 
became entitled to the fee-simple. Permewan v. Mitchell, 5 
M. & P. 257. 

DISTRESS. 

(Removal.) Trespass is maintainable for a removal of the dis- 
tress after a tender of the rent made after the distress was taken, 
but before it was impounded or removed. (1 East, 139; I1 
East, 395.) Vertue v. Beasley, 2 M. & M. 21. 

( Where a satisfaction of rent.) Semble, that a distress is a sat- 
isfaction of rent only to the amount produced by the sale after 
deducting the expenses. If sold too low, the tenant has his 
remedy by action. Elford v. Hughes, 2 M. & M. 23. 

(Landlord’s liability.) In an action for taking the goods of a 
third person as a distress, held that the landlord was bound by 
the act of his bailiff, unless, when it. came to his knowledge, he 
disclaimed and repudiated it. It appeared that the bailiff had 
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notice of the plaintiff’s property in the goods, but the landlord 
had not. Harry v. Rickman, 2 M. & M. 126. 

DOG. 

In case for injury by a dog accustomed to bite mankind, it is not 
necessary that the defendant should be the owner of the dog ; 
it is sufficient if he harbors or suffers it to remain about his 
premises. M‘Kone v. Wood, 5C. & P. 1. 

EJECTMENT. 

Ejectment for lands purchased in 1788. The purchaser died 
seized and intestate in 1790, leaving two sons, J. the father of 
the lessor of the plaintiff, and E. the father of the defendant. 
One W. C. occupied as tenant from 1788 to the time of the 
trial in 1828, and with the exception mentioned below, paid his 
rent from the death of the purchaser to E. the youngest son of 
the purchaser, and his eldest son. The acts of ownership re- 
lied upon on the part of the plaintiff (the eldest son of the pur- 
chaser’s eldest son J.) were the receipt by J. of half a year’s 
rent in 1804, and the felling of timber by him in 1805. In 
1813, the lessor of the plaintiff having demanded the rent, the 
tenant stated that the relation of landlord and tenant had long 
ceased between J. and himself, and that he now paid rent to 
the younger brother: Held, that the above acts of ownership 
barred the statute of limitations, and that the tenant’s disclaimer 
made a notice to quit unnecessary and would support a demise 
laid the month preceding the tenant’s refusal. Doe dem. Grubb 
v. Grubb, 10 B. & C. 816. 

(Service of declaration.) A declaration and notice had been 
nailed upon the door after the servant had refused to open 
the door and receive it, and the wife of the tenant came the 
next day to the party serving it, and requested to know what 
she was to do with it. He recommended her to go to the tes- 
sor’s attorney, and she said she would recommend her husband 
to do so: Held not sufficient. Doe dem Briggs v. Roe, 2 C. 
& J. 202. 

(Service.) Service on a book-keeper of a company on part of the 
premises which he occupied, is sufficient. Doe v. Roe D. P. 
R. 23. 

(Service.) Service on the wife of the tenant in possession in a 
shed adjoining the premises, was held sufficient. Doe v. Roe, 
D. P. R. 67. 

ERROR. 

The defendant was convicted before the commissioners of over 
and terminer of London of a libel. Upon the return of a writ 
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of error to the K. B. the defendant assigned as errors in fact, in 
addition to errors in law, the following: 1. That when the jury 
gave their verdict, only one of the justices named in the com- 
mission was in court; 2 That the verdict was not, at the time 
it was so given, entered of record. The Attorney General an- 
swered the assignment by alleging that there was not any error : 
Held, that the first allegation, being in contradiction to the 
record, could not be received, and that, it being impossible that 
a verdict should be recorded at the time it is given, the second 
was equally groundless. The court also intimated that in 
strictness it was not allowable to assign errors both in fact and 
inlaw. The King v. Carlile, 2 B. & Adol. 362. 

ESTOPPEL. 

The father of A had been let into the possession of the lands in 
question under a contract of sale made in 1808, but never had 
the lands conveyed to him. He devised them to A, his son, in 
1820, and A mortgaged them by lease and release to B. The 
release recited that A was legally or equitably entitled, and the 
releasor covenanted that he was lawfully or equitably seized as 
of fee. In 1824, deeds of conveyance, passing the legal fee, 
were executed to A in pursuance of the contract of 1808, and 
he afterwards mortgaged the lands again to B by conveying the 
legal fee: Held, 1. that B was not estopped by the above men- 
tioned recital or covenant from setting up the legal estate against 
B. (2 Sim. & Stu. 519; 1 T. R. 755; 2 B. & A. 242.) 2. 
That the ordinary words in a release — granted, bargained, 
sold, released, &c. do not amount to an estoppel. (Litt. s. 446.) 
3. That the case was not within the rule that a mortgagor cannot 
dispute the title of his mortgagee, as the second mortgagee had 
no notice, and took a different estate. Right dem. Jeffreys v. 
Bucknell, 2 B. & Adol. 278. 

(Recital of bond.) Debt on bonds given by acompany. The 
bonds recited that the money was raised for the purposes con- 

templated in the act of incorporation: Held, that it was not 
sufficient for the company to plead that the money, as the plain- 
tiff knew, was not raised for those purposes. They must go 
further and show fraud. Jill v. Manchester and Salford Water 
Works Company, 2 B. & Adol. 544. 

EVIDENCE. 

(Subscribing witness.) In an action for a deposit on a purchase, 
the defendant having produced the agreement; Held, thax the 
subscribing witness need not be called. Bradshaw v. Barnett, 
2M. & M. 143. 
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(Declarations of wife.) In an action against the husband as 
administrator of his wife, the declarations of the wife are ad- 
missible. Humphreys v. Boyce, 2 M. & M. 140. 

( Declarations of indorser.) The declarations of an indorser of a 
bill were held admissible where the plaintiff was merely the 
agent of such indorser. Welstead v. Levy, 2 M. & M. 138. 

( Of opinion.) A physician who has heard the evidence may be 
called to give his opinion as to whether the facts and appear- 
ances showed symptoms of insanity. (Rez v. Wright, R. & R.; 
C.C. R. 456.) Rez v. Serle, 2 M. & M. 75. 

(Of hand-writing) In an action on a bill of exchange with a 
count for goods sold, the plaintiff, in support of the last count, 
put in a letter from the defendant, the hand-writing of which 
was disputed : Held that the jury might judge of its authenticity 
by comparing it with the signature to the bill which was ad- 
mitted. Solita vy. Yarrow, 2 M. & M. 133. 

( Written agreement.) It appearing that the defendant held under 
a written agreement, parol evidence was adjudged not admissi- 
ble to prove under whom he held. (7 B. & C. 611; 5 Bing. 
136.) Doe v. Harvey, 8 Bing. 239. 

( Of contents of a deed.) The plaintiff’s counsel was held entitled 
to ask a witness the description and contents of a deed without 
calling for it, though the defendant’s counsel offered to produce 
it, and also to have a letter, said to be a demand of the deed, 
read, though the defendant offered to admit the demand. (1 
M. & M. 273.) Whitehead v. Scott, 2 M. & M. 2. 

A witness having proved that one of the defendants had informed 
him of their being partners (the point in dispute, : eld that a 
statement of the fact made by the witness when neither of the 
defendants was present, might be proved by him, on the ground 
that it might otherwise be objected that what was said was con- 
fined to the witness, and that the plaintiff could not have acted 
on it. Shott v. Streatfield,2 M. & M. 8. 

( To impeach character.) Evidence is not admissible to impeach 
the credit of a witness by proving that he made a declaration, 
of which he says he has no recollection, but does not expressly 
deny it. Pain v. Beeston, 2 M. & M. 20. 

( Letter-book.) A l\etter-book, containing a copy of a letter written 
by the plaintiff’s agent, was left to be inspected at the office of 
the plaintiff’s solicitor, to save the expense of procuring the 
original. It was there inspected on the behalf of one H. who 
had filed a bill in equity against the present plaintiff on another 
policy on the same ship in respect of which the present action 
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was brought. On that occasion a copy was taken, which it was 
proposed to read in the present action: held, that it was admis- 
sible without putting in the plaintiff’s answer to H.’s bill in 
equity, in which answer the letter was referred to. Long v. 
Champion, 2 B. & Adol. 284. 

( Steward’s book.) A book from among the muniments of the manor 
was offered in evidence. It contained entries of all fines whether 
paid or not, and it was proved that at the end of every year the 
steward made up a second book, in which he entered the fines 
he had received: Aeld, inadmissible to show what fines were 
payable. (4'T. R.514.) Dean of Ely v. Caldecott, 5 M. & 
P. 272. 

The indictment charged the wound to have been inflicted by a blow 
with a hammer held in the hand: hedd sufficiently supported by 
proof that the injury was occasioned by a blow given with any 
hard substance held in the hand. (R. & M.C.C. R. 1138, 
139.) Rex v. Martin, 5 C, & P. 128. 

(Of wife.) To negative pauper’s marriage by evidence of a prior 
existing marriage, it was proved that, the pauper being a pro- 
testant, and Mary B. a catholic, they went in 1826 before Mr. 
W. aclergyman residing in Dublin, who, in his private house, 
read to them the marriage ceremony, and asked of her if she 
would be the wife of the pauper, and of the pauper whether he 
would be her husband, to which each answered, I will, and 
that they subsequently cohabited for two months and upwards: 
Held, 1, that this was avalid marriage. 2, That Mary B. was 
admissible to prove the facts, though her husband, the pauper, 
had before given evidence of a subsequent marriage. (2 T.R. 
263; 6M. & S. 194.) 3, That a document purporting to be 
letters of orders, found among Mr. W’s. papers at his death, and 
more than 30 years old, were admissible as evidence of his be- 
ing a clergyman, without proof of the hand-writing or seal of 
the archbishop who granted the order. (As to the validity of 
such marriages see Jacob’s edition of Roper’s law of Husband 
and Wife, vol. 2, Addenda, No. 1, p. 445.) The King v. Inh. 
of Buthwick, 2 B. & Adol. 639. 

( Bankrupt.) In an action on a promissory note given by the de- 
fendants as sureties for one T. since become bankrupt; held, 
that S. was inadmissible to prove that the note was given for a 
usurious consideration, even though a general release had been 
given him by the defendants. It was held that a release from 
them to the assignee of all claims on the estate, and a release 
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by the bankrupt of his claim to a surplus were also necessary. 
(1 B. & C. 444.) Perryman vy. Steggall, 8 Bing. 368. 

(Declarations of shopman.) The declarations of a shopman are 
not admissible unless made in the ordinary course of his em- 
ployer’s business. (10 Ves. 128.) Garth v. Howard, 8 Bing. 
451. 

(Letter from wife, in action of crim. con.) In an action of crim. 
con. a letter from the wife to a third person is admissible to 
prove the feelings of the wife towards the husband, although 
the letter state a fact (the readiness of the wife to convey pro- 
perty for her husband’s benefit, ) that could not have been given 
in evidence. (4 Esp. 39; 1 B.& Ald. 90.) Wallis v. Bernard 
8 Bing. 376. 

(When parol evidence admissible.) The assignment of an in- 
denture of apprenticeship stated that E. D. consented to receive 
the pauper in consideration of a certain sum paid him by the 
former master; held, that parol evidence was admissible to shew 
that this was parish money, and therefore that the instrument 
did not require a stamp. (8 T. R. 379; 3 B. & A. 382.) The 
King v. Inh. of Llangunnan, 2 B. & Adol. 616. 

See Brit or Lapine. 

EXECUTOR. See Apministraror. 

FACTOR. 

A wharfinger, who was also a flour factor, sold some flour sent to 
his wharf with directions to keep it till further orders: held, 
that he was not an agent within 6 Geo. 4, c. 94, s. 4, so as to 
make the sale valid. Monk v. Whittenbury, 2 M. & M. 81. 

A party receiving India warrants, &c. from a factor in pledge, 
will be held to have notice of their not being the factor’s pro- 
perty, if the circumstances be such as would lead a reasonable 
man to that conclusion. (6 Geo. 4, c. 94,s. 2.) Evans v. 
Trueman, 2 M. & M. 10. 

FEME COVERT. 

When a married woman has obtained credit by calling herself 
single, the Court will not relieve her from arrest. Hall vy. Bar- 
ber, D. P. C. 8; Simon v. Winnington, D. P. C. 16. 

FOREIGN JUDGMENT. 

In an action brought against the captain of a king’s ship, upon 
the judgment of the Vice Admiralty of Malta, for damages 
awarded by that Court, by the personal representative of the 
original plaintiff, after the lapse of twenty-two years, the plain- 
tiff was nonsuited on the ground that, as the proceedings were 
set out, it did not clearly appear that the defendant was within 
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the jurisdiction, nor that proper proceedings had been pursued. 
Obicini v. Bligh, 8 Bing. 335. 

By a decision of the Court of Commerce at Lyons, confirmed by 
a Cour Royale (Court of appeal,) the defendant had been dis- 
charged from all liability; held, that, as this decision proceeded 
on an erroneous notion of what the law of England was on the 
subject, the defendant was still liable in an English Court. 
(1 Camp 63; 4 B. & C. 625.) The misapprehension of the 
French Court was in considering that the cancellation of an 
acceptance by mistake, which acceptance was afterwards renew- 
ed, was giving time to the acceptor, and a consequent discharge 
of the other parties. 3B. & C. 428. Novelli v. Rossi, 2 B. 
& Adol. 757. 

GUARANTEE. 

The defendant guaranteed the payment for any porter the plaintiffs 
might-send to A B until notice to the contrary. According to 
the invoices, the course of the business was to give six months 
credit, or cash 24 discount; the plaintiffs gave A B eleven 
months credit, i. e. by allowing nine months to elapse and then 
taking a note attwo. Held, that the guarantee was thereby 
discharged. 

A question was raised as to the liability of the defendant for the 
casks, but the declaration was not drawn so as to include the 
demand. It was argued by Mr. Sergeant Taddy, that ‘one 
who guarantees the expense of liquors necessarily guarantees 
the expense of vessels in which they are contained, as an in- 
separable accessary; just as one who contracts to admit another 
to the opera, contracts by implication to admit with him the 
clothes he wears on his back.’ Combe v. Woolf, 8 Bing. 156. 

HEIR. 

(Liability for debt of ancestor.) Debt against coheiresses on the 
bond of their ancestor. Plea, riens per descent. Replication, 
(under 3 & 4 W. & M. c. 14,) that the defendants had lands by 
descent, &c. concluding with a verification. The jury assess- 
ed the damages under the assignment of breeches at more than 
the value of the lands they found to have descended ; held, that 
the plaintiff could not levy to a greater amount for debt and 
costs than the value of the landsdescended. Brown v. Shuker, 
2C.& J. 3il. 

HUSBAND AND WIFE. 

A joint and several promissory note was given to a married woman, 
as administratrix, by her husband and two other persons. The 
consideration was money lent to him by her: Held that after 








104 Recent English Cases. [Jan. 


his death she might sue the other parties to the note, at any 
time within six years from the death of her husband, and recover 
interest from the date of the note. 1 B. & A. 218. Richards 
v. Richards, 2 B. & Adol. 447. 

(Separate maintenance.) Adultery on the part of the wife, subse- 
quently to separation, is no defence to an action on a deed 
whereby the husband covenants to make her a separate allow- 
ance. 2B. & C. 547. 

INDICTMENT. 

(Joinder of counts.) Counts for robbery and for assault with intent 
to rob, having been joined in the same indictment, the Judge 
(Park, J.) compelled the prosecutor to make his election. Gal- 
loway’s case, R. & M. C. C. R. 234. Rex v. Gingle, 2 M. & 
M. 71. 

(For destroying manufactures.) An indictment for feloniously 
destroying warps of linen was held good, without alleging that 
they were goods in any process of manufacture, or prepared for 
or employed in carding, spinning, weaving or manufacturing 
goods within the terms of 7 & 8 Geo. 4, c. 30. The King v. Ash- 
ton, 2 B. & Adol. 750. 

INSOLVENT. 

It is a good plea to an action against the marshal for an escape, 
that he discharged the prisoner at the end of a given time by 
the order of the Insolvent Court, showing that the Insolvent 
Court had jurisdiction. The 7 Geo. 4, c. 57, s. 81, was referred 
to by the judges as decisive on the point. Saffery v. Jones, 2 
B. & Adol. 598. 

INSURANCE. 

(On ship.) In an action on a policy on ship, boat, tackle, &c. 
evidence of a usage not to pay for boats slung on the outside 
was held inadmissible ; held also, that upon the construction of 
the clause ‘free from average under £ 3 per cent.,’ the under- 
writer is liable for every instance of damage, however small, if 
the aggregate amount to £3 per cent. 4 Taunt. 367. Blackett 
v. Royal Assurance Company, 2 C. & J. 244. 

(Delay.) A policy was effected on a yacht from Bristol to Lon- 
don in January. The yacht did not sail till the end of May: 
held, that the delay was unreasonable, and that the circumstance 
of the vessel’s being a yacht, ,which is understood to sail only 
in summer, did not alter the case. Palmer v. Marshall, 8 
Bing. 317. 

(Freight.) The plaintiff, a London merchant, was the agent of 
two Spanish merchants residing in and subjects of Buenos 
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Ayres. The plaintiff effected in his own name for them at 
Lloyd’s a policy of insurance (in the common form) on specie 
shipped in the L. in the river Plate, and on the same or/the re- 
turns thereof (as interest might appear) in any description of 
merchandise, with liberty to declare and value thereafter, at 
and from the said river to Canton. The defendant was one of 
the underwriters, the policy was effected in October, 1825, the 
Spanish merchants chartered the vessel in June, 1825, for a 
voyage from Buenos to Canton and back, on an agreement to 
pay for the voyage 10,000 dollars in the manner following : viz. 
in China all sums that might be necessary for the payment of 
port charges and other incidental expenses, (the latter not ex- 
ceeding 2000 dollars,) and the balance at thirty days after the 
vessel’s return to Buenos Ayres. Buenos Ayres is a port in the 
river Plate. The underwriters had no notice of the terms of 
the charter-party. The Spanish merchants having so chartered 
the L., shipped on board her at Buenos Ayres a quantity of 
specie, consigned to their agent at Canton, to be invested in 
produce to be returned to them. The ship arrived at Canton, 
and the specie was delivered to the agent, who repaid the cap- 
tain the port charges paid by him at Canton, and a further sum 
for other necessary expenses. The agent invested the remain- 
ing specie (after deducting these payments) in tea, and consigned 
to his principals at Buenos Ayres. The ship was captured, and 
the tea lost. No declaration or valuation was ever made upon 
the policy; Aeld, that the payment made by the agent at Canton 
could not be considered as pari of the goods, and that the un- 
derwriters were not liable in respect of them. Lord Tenter- 
den (who referred to several foreign works in the course of his 
judgment) added: ‘Our opinion on this case will have no 
effect on the question whether the payment or the shipment 
of goods can be added to their price, so as to form part of their 
value in an open policy, if ever that question should arise.’ 
12 East, 639, 1 B. & Adol. 45. Winter v. Haldimand, 2 B. & 
Adol. 649. 


(Of ship stranding.) Taking the ground from the ebbing of the 


tide is not stranding. ‘Thus, where the running tackle broke 
whilst the ship was settling, and she notwithstanding took the 
ground precisely in the place intended, but struck against some 
hard substance and injured her bottom; held, that this was not 
a stranding within the usual memorandum by which corn, &c. 
was warranted free from average, unless general, or the ship 
stranded. 2B. & A. 315;5 B. & A. 225. Kingsford v. Mar- 
shall, 8 Bing. 458. 
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The announcement in the foreign lists, filed at Lloyd’s, of a ship 
having sailed from a foreign port does not dispense with the 
assured’s disclosing a letter from the captain announcing the 
probable time of departure. 1 B. & A. 672. Elton v. Larkins, 
8 Bing. 198. 

( Total loss.) A ship being wrecked, was sold by the owner, but 
was afterwards got off and repaired by the purchaser: held, 
that if the sale was apparently at the time the best thing that 
could be done for all parties, the owner was entitled to recover 
as for a total loss. 

The fact of a ship being unfit to proceed with the cargo originally 
contracted for, will not alone justify an abandonment. Doyle 
v. Dallas, 2 M. & M. 48. 

(Partial loss.) The vessel having been damaged in her outward 
voyage, could not take in the cargo prepared for her, but earned 
full freight by conveying other goods: held, that there could be 
no partial loss under the circumstances. 4 B. & C. 102. 
Brocklebank v. Sugrue, 2 M. & M. 102. 

(Pilot.) The vessel arrived off Sierra Leone about three in the 
afternoon ; the captain hoisted signals for a pilot, and none 
having come off by ten, he attempted to enter the harbor with- 
out one, and the vessel was lost: held that the captain, being 
a person of competent skill, the underwriters were liable for the 
loss sustained; such an exercise of discretion comes within the 
principle applied to other losses incurred by the error of the 
master or captain. 2B. & A. 73; 5B. & A. 171. Phillips 
v. Headlam, 2 B. & Adol. 380. 

(Assignment of a Policy.) See Assurance. 

INTEREST. 

In an action for breach of covenant in not paying a sum of money 
with interest, the defendant paid money enough into court to 
cover the interest down to the commencement of the action, but 
not enough to cover interest down to the time of payment, and 
pleaded solwit ad diem ; held, that the plaintiff was entitled at 
the trial to recover interest down to the time of payment into 
Court. 2 Burr. 1077. Kidd v. Walker 2 B. & Adol. 705. 

JOINT STOCK COMPANY. 

By the act incorporating a public company it was provided that 
no calls should be made but at the distance of two calendar 
months at the least from each other, and that the whole capital 
should be subscribed before any of the powers given by the act 
should be put in force: held, that calls made by the committee 
before the required sum was subscribed were not recoverable, 
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even against a member of the committee who had joined in the 
calls and paid part of them, nor although a subsequent act re- 
cited that the whole sum had been subscribed. 1 M. & P. 151. 
The Stratford and Moretown Railway Company v. Stratton, 2 
B. & Adol. 518. 

JURY. 


(Costs of view.) The costs of a view were disallowed on the 
ground that the writ of service did not contain the names of the 
showers. Taylor v. Thompson, 5 M. & M. 255. 

LANDLORD AND TENANT. 

The premises in question were originally let to N., and precisely 
one quarter after the expiration of his ferm he paid a quarter’s 
rent, making a deduction for repairs. He had since been seen 
upon the premises, but had lived at a different place, and all 
subsequent payments of rent were made by one L. Held, that 
this was evidence sufficient to go to a jury that the landlord had 
accepted L. as his tenant, and the court refused to disturb their 
finding in the affirmative. 1 Stark. N. R. 455. Woodcock v. 
Nash, ® Bing. 170. 

A tenant of a house under an agreement for a term, by which he 
was bound to tenantable repairs, was held entitled to quit during 
the term, on the ground of the house being uninhabitable for 
want of a sewer, which the landlord had promised but omit- 
ted to construct. N. & M. 268. Collins v. Barrow, 2 M. & 
M. 112. 

LEASE. 

(Words of present demise.) ‘Memorandum of agreement made, 
&c. A agrees to let, and B agrees to take, a house and pre- 
mises in the unfinished state they are now in for the term of 
sixty years or thereabout, being the whole term A has in the 
same, at a fixed rent, payable quarterly, A to insure the pre- 
mises. The lease and counterpart to be prepared by A’s at- 
torney, and to contain all the clauses, covenants, and agreements 
that A had entered into and agreed upon in the lease granted 
unto him of the aforesaid premises: Held, that this was not an 
executory agreement, but an actual demise. Doe dem. Pearson 
v. Ries, 8 Bing. 178. 

LEGACY. 

(Sulject to debts.) Action for deposit money on the sale of an 
annuity. A bequeathed a certain sum, long annuities, subject, 
in the first instance, to the payment of debts, after which his son 
was to have a certain portion of the annuities, and the residue 
was given to the executors in trust for his daughter. The an- 
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nuity in question was the produce of such residue. A suit had 
been instituted against the surviving executor, and a decree 
obtained, by which it was ordered that the long annuities should 
be transferred to the accountant general in trust, and that the 
annuity in question should be paid. to the daughter during life 
or until the further order of the court. There having been no 
master’s report of debts in the chancery suit, held that the title 
was not established, and that the purchaser was entitled to re- 
cover the deposit. Curtis v. Blow, 2 B. & Adol. 426. 

LIBEL. 

The declaration stated that the plaintiff was a medical practitioner, 
and that the libel was published of him in that character. There 
being no proof that the plaintiff had brought himself within any 
of the regular degrees, held that he might, notwithstanding, be 
entitled to damages. Long v. Chubb, 5 C. & P. 55. 

( Pleading.) The action was brought for an alleged accusation 
of felony contained in a newspaper paragraph, headed Aorse 
stealing, and setting forth that the plaintiff had been apprehend- 
ed for that offence under certain circumstances of suspicion. 
The inuendo was, then and there including and meaning that 
the plaintiff had been guilty of feloniously stealing a horse. 
Plea, justifying the libel with the exception of the word horse 
stealing: held bad, on the ground that if the words did not 
amount to a charge of felony, the defendant would have suc- 
ceeded on the general issue, but that if they did impute an ac- 
tual felony, a justification merely alleging circumstances of 
suspicion, was no answer. Littledale J. considered it bad on 
the ground that the defendant in such a case could not excuse 
parts of a libel, Lord Tenterden and Park J. however seemed to 
think that a part of the libel might be justified separately from 
the rest. 7 East, 493; 6 Bing. 587. 

LIMITATIONS, STATUTE OF. 

The statute of limitations bars the remedy, not the debt. An 
attorney therefore retains his lien on a judgment for his costs, 
though his remedy by action be barred. Higgins v. Scott, 2 B. 
& Adol. 413. 

The statute applies to a right of action, accruing in Scotland, and 
sought to be enforced in England, though the time for en- 
forcing it in Scotland has not elapsed. The law of Scotland in 
this particular was set out in the declaration, which was ad- 
judged to be wrong, and leave was given to amend; but the 
point was given up after the first argument. 

Delvalle v. The Creditors of York Building Company, Morrison’s 
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Dict. of Decis. 4525, was declared by Lord Tenterden, C. J. 
to be the only case which created the slightest doubt in his 
mind. In this case the House of Lords, on appeal from the 
court of sessions, decided that the Scotch prescription of forty 
years did not apply to debts contracted in England, by an Eng- 
lish company, and due to Englishmen. And see 13 East, 439. 
The British Linen Company v. Drummond, 10 B. & C. 903. 

A written promise to pay the balance, is sufficient to take the case 
out of the statute, though there be no evidence to prove what 
the balance is, but the plaintiff can only recover nominal dam- 
ages. Dickinson v. Hatfield, 2 M. & M. Al. 

Payment of interest by one of the joint makers of a note takes it 
out of the statute as against all, under9G.4,c. 14. 8B. & 
C. 36; 10 B&C. 122. Wyatt v. Hodson, 8 Bing. 310. 

LOST DEED. See Propuction or Deep. 

MAGISTRATE. 


( Right of persons to appear as counsel before.) Every Court has 
the power to regulate its own proceedings, and declare what 
(or whether any) persons shell act as advocates therein: held, 
therefore, that the justices were justified in turning an attorney 
out of a police office on his persisting to take part in the pro- 
ceedings as an attorney or advocate for the accused, on the 
hearing of an information. It was admitted that any person, 
whether a professional man or not, may attend as the friend of 
either party, take notes, quietly make suggestions, and give ad- 
vice. Cor v. Coleridge, 1 B. & C. 37. Collier v. Hicks, 2 B. 
& Adol. 663. 

MISNOMER. 


The Court refused to discharge a defendant who had been arrested 
by the name of William Henry M. instead of William Hamilton 
M., it being sworn that the defendant had told the plaintiff 
that his name was William Henry M. and signed an agreement 
by that name. Newton v. Maxwell, 2 C. & J. 215, 

Where the writ was against C. Hooper and the notice directed to 
C. Wood, procedings were set aside with costs. Wright v. 
Hooper, 2 C. & J. 236. 

MARSHAL. See InsoLvenr. 

MORTGAGE. 


(Effect of payment of interest.) The receipt by a mortgagee of 
interest due subsequently to the day of the demise laid in the 
declaration, is no defence to an action of ejectment brought by 

VOL. IX.—-NO. XVII. 14 
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him against the mortgagor. 7 Bing. 322. Doe dem. Rogers v. 
Cadwallader, 2 B. & Adol. 473. 

(Lease by Mortgagor and Mortgagee.) ‘The mortgagee demised, 
and the mortgagor demised and confirmed, and the power of 
re-entry for breach of covenants was reserved to them or either 
of them: held, that the re-entry enured for the benefit of the 
person having the legal estate (the mortgagee,) and that an 
ejectment not containing a demise by him solely, was insuffi- 
cient. Doe dem. Barney v. Adams, 2 C. & J. 232. 

NEW TRIAL. 

The defendant’s attorney knew a week before the cause was 
called on that it was set down for trial, but had neither deliv- 
ered a brief nor examined his witnesses; when the cause was 
called on, no one appeared for the defendant, and a verdict was 
taken for the plaintiff: the court refused a new trial, though it 
was sworn that the defendant was taken by surprise, and had a 
good defence. Gwilt v. Crawley, 8 Bing. 144. 

OFFICER. See Pracrice. 

PARTNERS. 

A, a coach-maker, contracted with B to supply him with a carriage 
at £75 a year for four years; A was at the time in secret part- 
nership with C, though this was unknown to B. Some time 
after A retired from the partnership, and C wrote to B to re- 
quest him to continue the contract; B replied, that he consid- 
ered the contract as personal, and should return the carriage at 
the end of the current year, which he did, though there was still 
two years of the term to run: held, that B was not liable in an 
action at the suit of A and C for the annual payments for the 
two last years. Robson v. Drummond, 2 B. & Adol. 303. 

S. and S. carried on business as brewers, W. advanced them 
£ 24,000, and a partnership deed was created between the 
three, whereby a partnership stock was created, but W., instead 
of an aliquot portion of the profits, was to receive £ 2000 or £ 200 
a year, according to circumstances, out of the clear profits. 
W’s. name did not appear: held, that W. was a partner; and 
the new firm becoming bankrupts: Ae/d that the creditors of 
the old firm of S. and S. as well as the creditors of the new firm 
were entitled to prove against the property of the new firm, on 
the ground of S. and S. being the apparent owners of that pro- 
perty within the 72d section of the Bankrupt Act. Eap. Chuck, 
8 Bing. 469. 

PARENT AND CHILD. 

A habeas corpus was issued to remove a female infant from the 
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custody of the mother to that of the father, though there was 
no allegation of improper treatment on her part. Ezp. McClel- 
lan, D. P. R. 81. 

PATENT. 

The invention was described in the specification as consisting of 
a method or process for evaporating liquids and solutions at a low 
temperature, by forcing air through them, ‘ and this,’ continued 
the specification, ‘I do by means of pipes, whose extremities 
reach nearly to the upper area,’ &c. &c.: held, that the words 
this I do must be taken to form one sentence with the preceding 
words, and amounted to an allegation on the part of the patentee, 
that his invention consisted in the method or process of forcing 
the air, and not merely in the principle on which the invention 
was founded: held, that the invention was therefore different 
from one merely claiming the principle of producing the effect 
by forcing air through the liquid, &c. without specifying the 
means. 1 Stark. 205; 2 Marsh. 211; 3B. &B.5. Hallett 
v. Hague, 2 B. & Adol. 370. 

PAYMENT. 

(Application of.) A person to whom money is due on separate 
accounts for spirits supplied in quantities not amounting to 20s. 
at a time, and for board and lodging, may apply payments made 
generally to the account for spirits. Cruikshanks v. Rose, 2 
M. & M. 100. 

PLEA. 

(Replevin.) The avowry alleged the rent to be due for a period 
‘ending at Martinmas, to wit, on the 23d November, 1830 :’ 
held, that this must be understood to mean New Martinmas, 
Gaselee, J. diss. though he agreed that no extrinsic evidence 
ought to be received to explain the record. The rent being 
really due at Old Martinmas, the plaintiff recovered. Smith v. 
Walton, 8 Bing. 235. 

See AMENDMENT; TREsPAss. 

PLEADING. See Insotvent; Lise. 

PLEDGE. See Facror. 

PRACTICE. 

( Counsel’s right to begin.) The plaintiff’s counsel has a right to 
begin, although by a rule of court the defendant is under obli- 
gation to admit the plaintiffs case. Thwaites v. Sainsbury. 

{ Amendment.) 'The power to amend given by 14 E. 3, st. 1c. 6, 
and 9 H. 5, st. 1, c. 4, is confined to misprisions of officers of 
the Court coming within the description of clerk. After error 
brought, therefore, the Court refused to allow a plaintiff in re~ 
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plevin, who had pleaded two bad pleas, to withdraw a judgment 
in his favor, and plead de nevo. (See the case, 8 Bing. 92.) 
Green v. Miller, 2 B. & Adol. 781. 

(Return of Languidus.) If the Sheriff returns languidus he 
should show that he was prevented by the party’s illness from 
producing him at the return of the writ. Perkins v. Meacher, 
D. P. R. 21. 

(False Plea.) To debt on judgment, the defendant pleaded a re- 
lease dated December, 1831, destroyed by accident. On an 
affidavit that it was false, the Court allowed the plaintiff to sign 
judgment as for want of a plea. If it had been a plea on which 
only one issue could have been taken, it seems the decision 
would have been different. 4 Bing. 412; 5 B. & A. 750. 
Smith v. Hardy, 8 Bing. 435. 

PRODUCTION OF DEED. 

The court will not compel an attorney to give up his own mar- 
riage settlement, though drawn by himself, and though he took 
no interest under it. 4 B. & Ald. 47. 

Where a lease is in the hands of a tenant, and no counterpart can 


be found, the landlord is entitled to inspect it and take a copy. 
Doe dem.—— vy. Slight. D. & R. 163. 

Where the plaintiff had lost his part of an agreement, the court 
compelled the defendant’s attorney to produce the other part, 
though not held on any trust for the plaintiff. Neal v. Swind, 
2C. & J. 278. 

PROMISSORY NOTE. 

(Form of.) An instrument in the form following : ‘On demand 
I promise to pay,’ &c. and addressed in the margin to the de- 
fendant, who wrote across it accepted, with his signature, is a 
promissory note. Block v. Bell, 2 M. & M. 149. 

(Proof of consideration.) Assumpsit by indorsee against S. and 
E. the makers of a note. S. was at the same time the partner 
of E. in one firm, and a partner in another firm called the D. 
Salt Company. One of the company having called upon S. for 
money due from him to the latter firm, he gave the note in 
question, signed in the name of the firm of S. and E. The 
company indorsed the note to the plaintiff. The company, 
though solvent, was dissolved a month after the giving of the 
note. No notice was given to prove the consideration for the 
indorsement, and none was proved: held that to enable him to 
recover against E. the plaintiff was bound to prove a considera- 
tion for the indorsement, although no notice had been given. 
Some stress was laid upon the circumstance of the plaintiff’s 
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not sueing the company, as raising a presumption of fraud. 
Parke, J. concurred in the decision, but doubted the application 
of the rule requiring consideration to be proved, to all cases 
where an acceptance or note has been given without considera- 
tion. 3 B. & C. 466; 1 B. & P. 648. Heath v. Sansom, 2 
B. & Adol. 291. 

( Transferable abroad.) A Bank of England note payable to 
bearer is, by 3 and 4 Anne, c. 9, transferable by delivery in a 
foreign country. 9 B. & C. 208. De La Chaumetie v. Bank 
of England, 2 B. & Adol. 385. 

( Consideration.) ‘The notes in question had been obtained by 
threats of opposing the maker’s (an insolvent’s) discharge. 
One of them being in the hands of an indorsee, and the maker 
having been arrested on it, the court cancelled the bail-bond, 
but refused to compel the other notes to be delivered up, though 
in the hand of the original payee, an attorney, he holding them 
as a private creditor. May v. Masters, D. P. R. 86. 

(What is.) Assumpsit on the following instrument: ‘On de- 
mand we promise to pay Mr. G. C. or order, £200, for value 
received in stock of ale, &c. this being intended to stand against 
me, the undersigned Mary P. as a set-off for that sum left me 
in my father’s will above my sister Ann’s share.’ Signed by 
Mary P. and her husband, the defendant. It appeared that 
this note was given at the request of G. C., the father of Mary 
P. and the plaintiff in the cause, to save him the trouble of 
altering his will; but the relationship was not alleged in the 
declaration; held, that this not being a note payable at all 
events, the plaintiff was not entitled to recover. 2 Camp. 205; 
4 Camp. 127; 4M. & S. 25. Clarke v. Percival, 2 B. & 
Adol. 660. 

See Surety. 

RAPE. 


In cases of rape, held by Taunton, J. the jury must be satisfied 
that emission occurred before they can convict, notwithstanding 
9 G. 4, c. 31, s. 18, (See 1 L. M. 135.) (The reporters con- 
tend, in an elaborate note, that this decision makes the statute 
absolutely inoperative.) tex v. Russell, 2 M. & M. 122. 

SET-OFF. 

(Costs.) The trial of an ejectment cause having been put off 
at the instance of the defendant, upon his undertaking to pay 
the costs of the day; held, that the interlocutory costs so due, 
to the lessor of the plaintiff, might be set off against the costs 
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on the verdict, which was given for the defendant. Doe dem. 
Carter, 8 Bing. 330. 

See Bankrupt. 

SHERIFF. 

(Instructions to.) The sheriff is not bound to do any thing upon 
a writ, unless the defendant’s place of abode and addition be 
properly described on it, although he made no objection when 
it was delivered to him. Henrik v. Nanney, D. P. R. 58. 

(Where liable for acts of officer.) In an action against sheriff for 
extortion, evidence was given that writs generally came into 
the under-sheriff’s office with the name of the officer who was 
wished to execute it indorsed, and that the officer indorsed was 
generally adopted, and that if the writ came without such in- 
dorsement, it was indorsed there; held, that the indorsement of 
a writ was prima facie evidence to connect the sheriff with the 
officer, and that the copy of the writ was admissible. 2 B. & 
B. 26; 3 B. & B. 27 n.; 5 Moore, 183. Scott v. Marshall, 2 
C. & J. 238. 

( Where discharged by delay.) The sheriff is discharged by plain- 
tiff’s delay to proceed against him, though the laches was oc- 
casioned by a negotiation between the parties. The King v. 
Sheriff of Middlesex, D. P. R. 53. 

See Practice ; INso.venr. 

SHIP OWNER. 

An action is not maintainable against the owner of a ship for 
money lent to the master and applied to the purposes of the 
ship, unless borrowed expressly for that purpose. Thacker v. 
Moates, 2 M. & M. 79. 

SLANDER. 

The defendant having originated reports prejudicial to the plain- 
tiff in his trade, was afterwards called upon to give evidence 
before a committee of inquiry into the matter, to whom he re- 
peated the statement: /eld, that this was not a privileged com- 
munication. Smith v. Mathews, 2 M. & M. 151. 

STAGE COACHMAN. 

A coachman of a stage coach is liable for the loss of a parcel in 
case of gross negligence, although he was to receive nothing for 
carrying it. Beauchamp v. Powley, 2 M. & M. 38. 

STATUTE, CONSTRUCTION OF. 

(Construction.) Certain duties were imposed by a harbor act on 
copper, iron, lead, tin and pewter, and all other metals not enu- 
merated ; held, that gold and silver, being generally described 
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by name, or as the precious metals, were not included. Casher 
v. Holmes, 2 B. & Adol. 592. 

Where two acts are repugnant, that which received the royal as- 
sent last must prevail. Rex v. Inhabitants of Middlesex, D. 
P. R. 116. 

STOPPAGE IN TRANSITU. 

The course of dealing between the purchaser and the carriers was 
for them to carry his goods to H., where they were deposited in 
their warehouse, generally for many months, for the convenience 
of the purchaser, that they might be distributed to his customers. 
The goods in question were carried there. ‘I'he jury found that 
the warehouse was the place of ultimate destination, and the 
Court held that the ¢ransitus was atan end. Allan v Gripper, 
2C.& J. 218. 

SURETY. 

The joint maker of a promissory note, who becomes a party to it 
merely as a surety, is discharged by the payee’s taking a com- 
pensation from the co-maker, without the surety’s consent. 
Hall v. Wilcox, 2 M. & M. 58. 

TERM. 

(Where surrender presumed.) A term of one thousand years 
was created in 1772, to raise a sum of money. In 1787, the 
money having been paid off, the term was assigned in trust for 
the devisees of the person who created it. In 1789, it was as- 
signed in trust for a purchaser and to attend the inheritance. 
In 1800 the purchaser married, and a marriage settlement, in- 
cluding the property was made. In 1813, she devised all her 
real estate. An action of ejectment being brought subsequently 
to her death by her heir-at-law; Aeld, that a surrender of the 
term could not be presumed from its not being mentioned either 
in the settlement or the will. (See Sugden’s Vendors, 8th Ed. 
p. 440 to 446.) Doe d. Blackwell vy. Plowman, 2 B. & A. 573. 

TRESPASS. 

Trespass quare cl. fr. Plea, that the defendant was the owner of 
a barn and outhouses standing on the plaintiff’s land, and that 
he entered to remove them: held bad on two grounds : — 1. that 
it did not appear but that the barn and out houses were fixed to 
the freehold. 2. That a party cannot follow his property on the 
land of another, except in the case of a felony, or under certain 
other special circumstances. 3 Bl. Com. 4. Anthony v. 
Henry, 8 Bing. 156. 

WARRANT OF ATTORNEY. ‘ 

Judgment was allowed to be entered upon an old warrant of at- 
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torney on an affidavit of the plaintiff’s agents that he saw the 
defendant execute a warrant of attorney in 1830 for a sum 
which he knew to be then owing from the defendant to the 
plaintiff and to be still u»paid. Hathwaite v. Hood, 5 M. & 
P. 321. 


WARRANTY. 


The defendant, a horse dealer, bought a horse of the plaintiff, 
warranted sound, and the same day sold him to B, who after 
having him in his possession a day, parted with him in exchange 
to another person, who also kept him a day, and then sold him 
again to the defendant. There was no warranty except on the 
first sale. The horse was unsound at the time of the first sale, 
and within a week of the first sale the defendant offered to re- 
turn him to the plaintiff: held that the plaintiff was entitled to 
recover the price, it not being competent to the defendant to 
rescind the contract after dealing with the horse as his own. In 
the case of fraud it would be different. 7 East, 274, 480; 3 
Camp. 299; 3 Esp. R. 83. Street v. Blay, 2 B. & Adol. 
456. 

( Of horse.) A splint does not always create lameness, and its 
consequences are not apparent so as to make a patent defect, 
like the loss of an eye or any other visible blemish: held, there- 
fore, that an unsoundness resulting from a splint existing at the 
time of a general warranty of soundness, was a breach of that 
warranty. Margetson v. Wright, 8 Bing. 454. 


WAY. 


In an action for a right of way, a Jease, containing a grant of a 
right of way to the plaintiff, could not be read, the property 
being in Middlesex, and the lease not registered; but another 
lease contained a covenant on the part of the defendant, that 
he would contribute, with the other occupiers of the plaintiff’s 
property, a rateable proportion of the expense of repairing paths, 
&c. and in common between them; and it was proved that the 
plaintiff had used the path in question ever since he came to 
occupy his premises in 1814, and that there was no other path 
to which the covenants could apply. The jury found for the 
right of way, and the court inferring that the defendants took 
the property subject to a right of way, refused to disturb the 
verdict. Oakley v. Adamson, 8 Bing. 356. 


WILL. 


(Republication.) Testator devised lands to his wife, and after 
other devises devised to her all the rest of his real estate in 
fee. Having subsequently purchased other lands, he added a 
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codicil, reciting that he had given all he was possessed of by 
his will, and ratifying the same, and then gave the other pur- 
chased lands to his wife for life, with devises over to trusts had 
in law: held, that the ratification at the commencement of the 
codicil extended the will to all he was possessed of at the time 
of the ratification, and that the after purchased lands were in- 
cluded in the residuary clause. Com. Rep. 381; 1 Ves. Jun. 
486; 7 'T. R. 482. Williams v. Goodtitle, 10 B. & C. 895. 

( Revocation.) Ifa clause in a will be clear, the intention to re- 
voke must be equally clear, to make a valid revocation. If there 
be only a reasonable doubt whether the clause of revocation was 
intended to include the particular devise, the devise ought to 
stand. Doed. Hearle vy. Hicks, 8 Bing. 475. 

WILFUL INJURY. 

A person who injures a dog that barked at him by an unnecessary 
blow, was held guilty of a wilful injury to property within 7 and 
8 Geo. 4, c. 30, s.24. A constable was sent after the offender, 
and took him in a public house within a mile of the place where 
the blow was struck. Held that this was an immediate appre- 
hension within the act. Hanway v. Boltby, 2 M. & M. 15. 

WITNESS. 

(Commission to examine.) A doubt was raised as to whether 
pregnancy was a case within 1 W. 4, c. 22, but at any rate it 
must be shown by affidavit that there is fair ground for believing 
that the delivery will happen so as to prevent the witness from 
attending at the trial. Abraham v. Newton, 8 Bing. 274. 

(Interested.) In an action on the warranty of a horse, the person 
who sold the horse to the defendant with a similar warranty, 
was held a competent witness for the defendant. Baldwin v. 
Dickson, 2 M. & M. 59. 

(Interested.) Case for injury to a carriage: held that the plain- 
tiff’s coachman, who was driving at the time, was inadmissible 
as a witness for the plaintiff. Tindall, C. J. who decided the 
point, was of a different opinion until Morris v. Foot, 8 Taunt. 
854, was referred to. Sheerman v. Barnes, 2 M. & M. 69. 

(Interested.) B. sent the defendant, his servant, to the plaintiff 
for a flute to look at, to be purchased if approved. The flute 
was delivered to the defendant, who kept it: Held that B. was 
admissible to prove these facts in an action of trover by the 
owner against the servant. 8 T. & R. 186; 4 M. & S. 259; 
1C.& J. 90. Grylls v. Davies, 2 B. & Adol. 514. 

A witness in support of a prosecution for a libel, objected to answer 
a question on the ground that he had been threatened with a 
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prosecution in respect of the same publication: Held that the 
prosecutor’s counsel could not be heard in support of the ob- 
jection. The King v. Adey,2 M. & M. 94. 

(Married woman.) A woman who had lived with the defendant 
as her husband, under a second marriage, during the life of her 
former husband, was held a competent witness as to the declara- 
tions of the defendant. Wells v. Fisher, 2 M. & M. 99. 

(Expenses allowed.) In an assurance cause the subsistence of the 
captain subpeenaed as a witness was allowed from the time he 
was subpenaed to the time of the trial, although he was in 
England when subpeenaed, was an officer on the half pay of the 
royal navy, and did not show the: permission of the admiralty to 
engage in the merchant service, and had not been examined at 
the trial. 7 Bing. 725; 1B. & C. 276. Mount v. Larkins, 8 
Bing. 195. 

(Allowance to.) The plaintiff applied to the defendant to have the 
witness (a captain of a vessel) examined on interrogatories,which 
the defendant refused, saying that he would rather risk the ex- 
pense than forego the advantage of close examination: Held, 
that 8/. a month was properly allowed the witness for loss of time 
on taxation, on the ground that the offer and refusal made it a 
matter of bargain between the parties. Temperley v. Scott, 8 
Bing. 392. 

(Allowance in slander.) The plaintiff, who succeeds in an action 
of slander, is entitled to the expense of witnesses subpeenaed to 
prove an inducement necessary to explain the slander. And 
per Tindal, C. J. ‘ we ought not to be too nice in cutting down 
the plaintiff’s proof to the exact amount at which, under bare 
poles, he may conduct his vessel into port.’ Andrews v. Thorn- 
ton, 8 Bing. 433. 





EQUITY. 
1 Russ. & Mylne, Parts 2 & 3; 3 Simons, Part 3; 2 Dow & Clark, Part 4; 
Younge, Part 3. . 
ADVANCEMENT. 
Interest at £4 per cent. was directed to be made on advances made 
by a father to his children, from the time when the father’s 


property was divisible amongst them. Andrews v. George, Sim. 
393. 


ANSWER. 
(Simony.) On a bill for tithes, the defendant objected to the 
plaintiff’s title, on the ground of a simoniacal contract between 
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him and other parties. The occupier then filed a cross bill to 
establish a modus, and for a discovery relative to the alleged 
simoniacal contract. The rector, in his answer, stated, that 
the matters charged by the occupier’s bill would, if confessed, 
furnish evidence or lead to evidence, in support of the charge 
of simony, and he refused to answer them: Held, on exception 
taken, that the rector was not bound to answer any question 
which had either a direct tendency to establish the contract, or 
to form a link in the chain of evidence in support of it. Park- 
hurst v. Loutern, 1 Mer. 391. Southall v. , Y. 308. 

APPLICATION OF FUND. See Lunatic. 

ASSIGNMENT. 

Quere, whether the salary of an assistant parliamentary counsel 
is assignable? The court refused to appoint a receiver of the 
salary before the hearing. 2 Sim. 560. Cooper v. Reilly, R. 
& M. 560. 

BOND. 

Where an obligor has, by vexatious proceedings delayed the obligee 
from recovering the debt while under the amount of the penalty, 
the court will decree a full account of principal and interest, 
although it exceeds the penalty. Pultney v. Warren, 6 Ves. 


79; Clarke v. Lord Abingdon, 17 Ves. 106. Grant v. Grant, 
Sim. 340. 


CREDITOR’S SUIT. 


In a suit, instituted in 1814, to administer the personal estate of 
an intestate, who died in 1807, the master reported that no 
debts had been proved ; and by the decree on further directions 
in 1817, the whole of the residue was apportioned and distribu- 
ted, but as the plaintiff was then an infant, his share, amounting 
to four-ninths of the fund, was retained and carried to his sepa- 
rate account. In 1825, a foreign prince, claiming to be a 
creditor of the intestate, petitioned for leave to prove his debt 
against the sum remaining in court, and the plaintiff, coming 
of age soon after, applied to have that sum paid out : Held, that 
the creditor was entitled to prove against the fund in court to 
the extent of four-ninths of his debt, subject to every defence 
which could have been set up if a bill had been filed; and that 
the plaintiff should be at liberty to take out the whole fund, 
with the exception of a sum equal to four-ninths of the amount 
of the then claim. Gillespie v. Alexander, 3 Russ. 130. Grey 
v. Somerville, R. & M. 338. 

DISTRIBUTION OF ESTATE. See Creprror’s Suir. 


EXECUTORS AND ADMINISTRATORS. See Crepiror’s 
Suir. 
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ELECTION. 

An heir is not put to his election between an estate and benefits 
given by the will, by the force of mere general expressions. 
Johnson v. Telford, R. & M. 244. 

Where a testator directed that if any hereditaments purchased by 
him at any time should happen to be conveyed after the date of 
his will, his heir at law, or other real representatives, and every 
other person in whom the same should be vested, should forth- 
with, upon his decease, convey and assure the same to his 
trustees upon the trusts of the will, and he purchased other 
estates afterwards: Held, that no case of election was raised 
as against his heir, the language being confined to estates 
which should happen to be conveyed after the date of the will. 
S.C. Where a testator devised and bequeathed ‘ all and sin- 
gular his estate and effects, both real and personal, which he 
should die possessed of,’ and afterwards purchased lands; his 
heir was put to his election. Back v. Kent, Jac. 534; Thel- 
lusson v. Woodford, 13 Ves. 209; 1 Dow, 249. Churchman 
v. Ireland, R. & M. 250. 

FRAUD. Se Unnve Inrivence. 

GAMING 

A foot race is within the stat. 9 Anne, c. 14, entitled ‘ An act for 
the better preventing of excessive and deceitful gaming.’ A 
having engaged to run a foot race for £1000, prevails on B and 
C to advance the money required for making good their stakes ; 
and it is agreed by the three that bets shall be made by B and 
C on A, and that the winnings and losses shall be borne by all 
three. A loses the race, and B and C pay, on account of 
themselves and A, the bets lost. A executes to B and C a 
mortgage for the amount of his share of the money so paid by 
them, and subsequently sells the estate to them for a consider- 
ation, of which the money so due to them forms part. Ona 
bill by the son of A, who would have been entitled to the estates 
at the time of the execution of the mortgage if the father had 
then been dead, praying a declaration that he was entitled to 
the benefit of the conveyances, or of the mortgage, and the 
money thereby secured, and for general relief; a demurrer for 
want of equity was overruled. Gray v. Moore, 2 Wills. 67 ; 
Pulteney v. Warren, 6 Ves. 73. Parker v. Alcock, Y. 361. 

HEIRS. See Crepiror’s Suir. 

HERITABLE PROPERTY. 

A portion of an entailed estate in Scotland was sold by the heir 
for redemption of the land tax, and the surplus vested in trustees 
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in the terms of the statute. The next heir of entail assigned 
his reversionary and contingent right to the interest of this fund, 
by deed in the English form, executed in London, where the 
parties were domiciled, but not according to the solemnities 
required by the Scotch law: Held, that though the principal of 
the fund was heritable, the interest was substantially moveable, 
and was therefore well assigned by the English deed. Scott v. 
Alnutt, D. & C. 404. 

HUSBAND AND WIFE. 

A married woman was entitled to an annuity, charged upon an 
estate belonging to A the rents of which were received by her 
husband under a power of attorney given to him by A. She 
made no demand for the annuity for several years ; the husband 
being indebted to A, in respect of the receipts, became bankrupt. 
Held, that as the wife knew the annuity to be due, and was 
living with her husband upon the profits of it, she had no claim 
upon A’s estate for arrears. Carter vs. Anderson, Sim. 370. 

INFANT. 

( Maintenance.) Where a father had deserted his children, and 
was not of ability to maintain them, the court made an order, 
upon petition, referring it to the Master to appoint a proper per- 
son to act in the nature of a guardian, and to inquire whether 
it would be for their benefit that a certain sum should be raised 
out of property to which they were absolutely entitled, under a 
will ; the executors consenting. Exp. Myerscough, 1 J. & W. 
151. In the matter of the estate of Mary England, R. & M. 
499. 

( Maintenance.) A testator charged an estate with trifling lega- 
cies to his children, to be paid at twenty-one, with interest until 
they became payable, and directed the interest to be applied 
towards their maintenance and education. He also gave a dis- 
cretionary power to his trustees and executors to advance sums 
out of the principal for the advancement of the legatees ; order- 
ed, upon petition, that the executors might be at liberty to pay 
certain small sums out of the capital towards the maintenance, 
education, and advancement of the infants. Barlow v. Grant, 
1 Vern. 255; Exp. Green. 1 J. & W. 255. Exp. Chambers, 
R. & M. 577. 

_ INJUNCTION, 

(Injury.) <A railway company, under the powers given by the 
act incorporating them, were proceeding to erect an arch over 
a mill race, and which, if of the proposed dimensions, would 
injure the mill, but if larger would not be injurious. An 
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injunction to restrain the company from erecting an arch of 
less than a certain size was granted, although they were directed 
by the act to give compensation to persons whose property might 
sustain damage by their operations. Coats v. Clarence Rail- 
way Company, R. & M. 181. 

Where a person had got into possession of property by forcible 
means during a suit to establish his equitable title, the Court 
refused to stay proceedings against him for recovery of posses- 
sion. Grafton v. Griffin, R. & M. 336. 

LACHES. 

Where a vendor, having had notice from the purchaser of aban- 
donment of the contract, neglected to file his bill for a specific 
performance, until a year afterwards, the bill was dismissed 
with costs, on the ground of unreasonable delay. Watson v. 
Reid, R. & M. 236. 

LEASING. 

Devisees in trust to pay annuities, and subject thereto to permit 
A, and after him his wife, to take the profits for life, and, after 
the decease of the survivor, for their children, has power to make 
a lease for ten years. Naylor v. Arnitt, R. & M. SOL. 

(Creation.) Ina partnership between A & B it was stipulated, 

_ that in the event of A’s dying before the expiration of the term, 
his interest should go to such person as he should by will name 
and appoint, and in default of such appointment to his wife, or, 
in case of her death, to his children equally, A, by will, not in 
any way referring to the power, gave ‘all his estate and effects’ 
to one of his children. He survived his wife, and died leaving 
three children: eld, that notwithstanding the words ‘ name and 
appoint’ there was no intention to create a power in its tech- 
nical sense, and to limit the testator’s power of disposition, but 
that his interest in the partnership passed under the words in 
the will. Ponton v. Dunn, R. & M. 402. 

LEGACY. 

A testator bequeathed a legacy to a person on condition that he 
executed a release of all claims upon the estate. The release 
was executed, but it subsequently appeared that the assets were 
insufficient to pay all the legacies, and that no debt was due: 
held, that the legatee could not, under these circumstances, be 
considered as a purchaser of his legacy, so as to avoid an abate- 
ment with the other legatees. Davies v. Bush, Y. 34l. 

See Inrant; Lunatic. 

LUNATIC. 

A mother, whose only daughter, a lunatic, was entitled to a large 
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real and personal estate under her father’s will, bequeathed the 
residue of her estate and effects to trustees, upon trust to apply 
the interest, amounting to about £1600 a year, towards the 
maintenance and support of her daughter, and otherwise for 
her comfort and advantage as they should think proper, without 
being liable to account; and after her decease, to pay the prin- 
cipal, and also such interest as should not have actually been so 
applied, to the testator’s nieces: held, that the charge of main- 
taining the daughter should be borne entirely by the maternal 
estate, as that was not inconsistent with the intention of the 
will, and in the event of the lunatic’s recovery, would be most 
beneficial to her. Foljambe v. Willoughby, 2 S. & S. 165. 
In re Ashley, R. & M. 373. 

MORTGAGE. 

On a suit for the administration of the assets of a deceased mort- 
gagor, the mortgagee can only prove against the common fund 
for so much of his debt as remains after sale of the mortgaged 
premises. Tooke v. Wartley, 2 Dick. 785; 2 B. & C. 125. 
Greenwood v. Taylor, R. & M. 185. 

A, entitled to the equity of redemption of an estate, conveyed the 
same to B, the mortgagee, for a sum made up of the mortgage 
debt and an additional sum. B afterwards demised the estate 
to A for ninety-nine years, determinable upon lives, and on the 
lease was indorsed an agreement, that if the rent reserved was 
regularly paid, A should be at liberty to repurchase the premises 
within five years. A failed in payment of the rent, for which 
distresses had been levied, but within the five years he tendered 
the arrears, and applied to repurchase, which B refused to per- 
mit. eld, that though in cases of payment of money when 
penalty or forfeiture is introduced for the purpose of security, the 
court will relieve upon the ground of full compensation by giv- 
ing interest; yet where there is no stipulation for penalty or for- 
feiture, but a privilege is conferred upon payment of the money 
within a stated period, the privilege is lost by non payment 
within the period. Davis v. Thomas, R. M. 506. 

PARTNERSHIP. 

Declarations of one partner subsequent to a dissolution, are admis- 
sible as against the other, to prove payment of a partnership 
debt. Whitcomb v. Whiting, Doug. 652. Britchar v. Draper, 
R. & M. 191. 

Where one partner, after dissolution, having received the rents of 
a debtor to the partnership, and retained the amount of the 
debt, stated that he did so on the understanding that the debtor 
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should have credit for the sum retained, and that he considered 
the sum to have been satisfied, but no account had been settled ; 
it was held the debt was not satisfied as between the partners. 
Jeffs v. Wood, 2 P. N. 129; Heath v. Percival, 1 P. N. 683. 
8. C. 

PARTIES. 

Devise to A for life, then to B for life, then to the sons of B in tail 
male. During the tenancy of A, a bill was filed by a creditor 
of the testator for a sale of a part of the estates. No inquiry 
into the incumbrances affecting the estates was directed; and 
the trustees for the tenants in tail were not made parties to the 
suit. The lands were sold, and a conveyance executed by the 
officer of the court, and by A, and subsequently (though not till 
after a compromise had been effected) by B, and the residue of 

the purchase money was ordered to be invested for the benefit 
of A: held, that they were not proper parties; that there ought 


to have been an account of incumbrances, and that the surplus 
ought not to have been paid over; that the whole transaction 


was properly set aside after the death of the two tenants for 
life, and at the suit of the first surviving tenant in tail; and 
that the accounts were properly directed to be taken from the 
death of second tenant for life. Mullins v. Townsend, D. & C. 
430. 

PLEADING. 

(Disclaimer.) One of two persons named executors having dis- 
claimed and renounced, afterwards took an active part in the 
conversion of the assets into money, but merely as the agent of 
the other to whom he accounted: held, that he had not acted 
as trustee and executor, and ought not to have been made a 
party to a suit for the administration of the estate. Dove v. 
Everard, R. & M. 231. 

(Account.) Residuary legatees may file a bill for an account 
against the executor and the surviving partner of a testator, 

‘although no collusion is charged or proved. Bousher v. Wat- 
kings, R. & M. 277. 

(Account stated.) Where an answer set up an account stated, 
which was proved in evidence, and not impeached by the 
plaintiff, the bill is dismissed with costs, as of course. Kins- 
mans v. Barker, 14 Ves. 579. Endo v. Caleham, Y. 306. 

( Decree.) Plea in the Exchequer of a former suit and decree, 
signed and enrolled in the Court of Chancery, in respect of the 
same matters. ‘This bill had been dismissed not on the merits, 
but for want of evidence. Plea nevertheless allowed. King v. 
Brownlow, 1 Ch. Ca. 233. Jones v. Nizon, Y. 359. 
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POWER. 

A feme covert having an interest in a fund for her separate use 
for life, with a power to appoint after her death, assigned her 
life interest and appointed the fund after her death to trustees, 
upon trust to purchase an annuity forher life. The court ordered 
a transfer of the fund to the new trustees, considering that, by 
the union of the life estate with the remainder, there was no 
scintilla of interest left in any other person. Sturgis v. Corp, 
13 Ves. 191. Lynn v. Ashton, R. & M. 181. 

( Execution.) and was devised to a trustee and his heirs to the 
use of A for life, without impeachment of waste, with divers 
remainders over ; and a power was given to the trustee, at the 
request of the tenant for life in possession, to sell the land, and 
for that purpose to revoke the original and appoint new uses. 
The land having been sold exclusive of the timber, which was 
to be taken at a valuation, and it being conceived that the ten- 
ant for life was entitled to the value of the timber ; by indenture 
of the 12th of May, 1783, A conveyed the timber, and the 
trustee the land to the purchaser. Under the power, the pro- 
duce of any sale was to be laid out in other land, and in the 
mean time to be invested. Some years afterwards A, having 
discovered that he was not entitled to the amount of the valua- 
tion of the timber, transferred to the trustee as much stock as 
it would have purchased at the time of the sale. After A’s 
death in 1822, B, the next in remainder, although he was 
aware of these facts, and had concurred in proceedings in 
which the fund produced by the sale was treated as applicable 
to the purposes of the testator’s will, brought a writ of formedon, 
and obtained judgment, on the ground that the power of sale 
was not duly executed. This judgment was affirmed in the 
Exchequer Chamber, from which a writ of error to the House 
of Lords was depending. The bill was filed, amongst other 
objects, to have the defect in the execution of the power sup- 
plied, and the indenture of the 12th of May, 1783 reformed 
and amended: held, that the plaintiffs in equity were bound to 
elect, either to have the bill dismissed or abandon the writ of 
error; that equity relieves against the defective execution of a 
power only when the defect consists in a want of some circum- 
stance required in the manner of execution, as the want of a 
seal or of a sufficient number of witnesses, or where it has been 
exercised by a deed instead of a will; that equity will reform a 
deed which, by mistake of the drawer, does not effectuate the 


intention of the parties, but not where their intention is clear, 
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but they are ignorant of the law; that a party cannot be held 
by any act to confirm a title, unless he was fully aware at the 
time, not only of the fact upon which the defect depends, but 
of the consequence in point of law. The bill was dismissed. 
Cockerell v. Cholmeley, R. & M. Al8. 

(Extinguishment.) By marriage settlement lands were limited to 
the use of A for life, remainder to the use of his wife for life, 
remainder to trustees for a term to commence from the death 
of the survivor of A and his wife, remainder to the heirs of the 
body of the wife by A, remainder to the heirsof A. The trusts 
of the term were, to raise portions for younger children as A and 
his wife should appoint, and, in default of such appointment, as 
the survivor should appoint. The wife died without joining in 
any appointment. A conceiving himself to be tenant in tail, 
levied a fine with proclamations to the use of himself in fee, and 
afterwards made a will in execution of his power; held, that 
the power was destroyed by the fine. 

Semble, that every power reserved by a grantor may be released or 
extinguished, although he reserves no interest in the estate ; 
(Bird v. Christopher, Styles, 389;) and that every grantee for 
life, with a power in gross, may in like manner release or extin- 
guish. West v. Berney, Bickley v. Guest, R. & M. 431, 440. 

PRACTICE. 

(Motion.) If a motion, after having been refused with costs in 
the court below, be renewed before the Lord Chancellor upon 
new facts, it is substantially an original motion, and may be 
granted with costs. In the matter of Joseph and Webster, R. 
& M. 498. 

( Title.) Where, upon a question of title, the Master was satisfied 
with the evidence produced, but upon an exception to his re- 
port, the court differed from him, it was, upon the suggestion of 
the vendor’s counsel that further evidence could be obtained, 
referred back to the Master to review his report. Andrew v. 
Andrew, Sim, 399. 

( Title.) Upon the allowance of exceptions to a report in favor of 
a title, the court will, on the application of the vendor, refer it 
back to the Master to review his report, in order that evidence 
to remove the objection may be produced. Egerton v. Jones, 
Sim. 393. 

(Production of documents.) The court will not order a defendant 
to produce letters which passed between him and his solicitor 
in the progress of the cause, or with reference to it previously 
to its being instituted, or which contain legal advice. Preston 
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v. Carr, 1 Y. & J. 175; Newton v. Beresford, Y. 37. Gar- 
land v. Scott, Sim. 396. 

( Exception.) The Master reported that a bond was voluntary. 
The report was excepted to on the ground that he ought to have 
declared it was partly voluntary, and partly for valuable consid- 
eration. At the argument the party excepting offered to with- 
draw the exception, and have the bond considered as voluntary. 
But the Master of the Rolls considered the party bound by his 
exception to support the bond as partly for valuable considera- 
tion, and refused to allow the withdrawal. Nichol v. Vaughan, 
D. & C, 424. 

(Amendments.) If a bill, after being filed, is amended, it must be 
signed again before returned to the file; although the amend- 
ment merely consists in striking out matter introduced by the 
solicitor, and thus reducing the bill to the shape in which it 
was originally signed by counsel. Webster v. Threlfall, 1S. 
& S. 135. Burch v. Rich, R. & M. 156. 

(Injunction.) An injunction was allowed to be moved for exparte, 
in a pressing case, although the defendants had entered an 
appearance. Counsel were allowed to oppose the motion, al- 
though no notice had been given. Atlard v. Jones, 15 Ves. 
695. Acraman v. Bristol Dock Company, R. & M. 321. 

(Contempt.) An order was made ezparte, to discharge a defend- 
ant in contempt for not answering, without payment of costs, 
on certificate that the bill had been amended since the contempt. 
Ball v. Etches, Reg. Lib. 1817. 5S. C. 

(Party intervening.) A party was permitted to intervene in a 
cause after a hearing on further directions, he having been out 
of the jurisdiction during the previous proceedings, and now 
consenting to be bound by them. Pitt v. Brewster, 1 Dick. 37; 
Bannister v. Way, 2 Dick. 686. White v. Hall,R. & M. 382. 

(Interrogatories.) Where a witness is served with a subpana 
duces tecum to produce deeds, on the execution of a commis- 
sion, it is not necessary that there should be a written inter- 
rogatory as to the fact of his having them in his possession ; 
and if he refuses to produce them, he does so at the peril of all 
costs consequent on such refusal, in the event of his failing to 
satisfy the court, upon a subsequent application against him, 
of his right to withhold them. Bradshaw v. Bradshaw, R. & 
M. 358. 

(Costs.) The extra costs caused by a mistake of the committee 
of a lunatic’s estate, with reference to its value, were allowed 
to a creditor going in to prove his debt against the estate. Jn 
re Buckle, R. & M. 360 
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(Commission.) Where a bill had been filed for discovery and re- 
lief, and for an injunction to stay proceedings at law, a motion 
to continue an injunction obtained before answer, and for a 
commission to examine witnesses, was refused, on the ground 
that no commission was prayed for, and one could not be 
granted on motion in aid of a defence at law. Chimelli v. 
Chauvet, R. & M. 303. 

(Examination of defendant.) It is a motion of course to examine 
a codefendant before decree, saving just exceptions; but after 
decree, an order can only be obtained upon notice. Franklyn 
v. Colquhoun, 16 Ves. 218. Hurd v. Partington, Y. 307. 

(Cross suit—answer.) The plaintiff in the original suit does not 
waive his right to require an answer before he files his answer 
to a cross suit, by taking out orders’ for time to answer the 
cross bill. An attachment issued against the defendant in the 
cross suit, under such circumstances, was set aside, and ten 
days allowed him to answer after the plaintiff in that suit should 
have fully answered the original bill. Child v. Frederick, 1 P. 
W. 266. ——  v. Southall, Y. 331. 

( Witness.) Where a witness had omitted to answer some parts 
of the interrogatories, the interrogatories and depositions were 
referred back to the examiner. Potts v. Curtis, Y. 343. 

( Examination of defendant.) A defendant, a trustee, who has 
permitted his name to be used by his cotrustee in an action of 
ejectment, and who has joined in the same answer with the 
other defendants, has not such an interest as precludes him 
from being examined for the other defendants in an issue. 
Fletcher v. Glegg, Y. 345. 

(Filing eaceptions.) In the Exchequer, exceptions to the Master’s 
report must be filed two days before the day appointed for hear- 
ing on further directions; but where the cause was not heard 
on that day, and before the next of further directions excep- 
tions were filed, they were allowed to be argued. Pearse v. 
Edmondes, Y. 357. 

(Multifariousness.) Bill, by drawer and acceptor of four bills, 
against an indorsee to whom they had been delivered to be 
discounted, and against several others, by whom they had been 
subsequently discounted, and also against several holders, for 
the delivery up of the bills and an injunction to restrain pro- 
ceedings by the holders. A demurrer for multifariousness was 
overruled. Lord Foley v. Caslon, VY. 373. 

(Answer of illiterate person.) Where an answer is put in by a 
person who can neither read nor write, the solicitor swears that 
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he has read the answer to the defendant, and that he perfectly 
understands the same, and this is stated in the yurat. Where, 
therefore, the jurat stated the answer to have been read by the 
commissioner, it was taken off the file for irregularity, with 
costs. Altorney General v. Malim, Y. 376. 

(Production of cases for opinions.) Cases laid before counsel in 
the progress of a cause, or prepared in contemplation of, or 
with reference to a cause, will not be ordered to be produced 
for the purposes of the cause, although the practice has hitherto 
been otherwise. Bolton v. Corporation of Liverpool, L. C. 13th 
February, 1832. 

Tithe collector’s books admitted to be in defendant’s possession, 
but which he stated would not assist in making out the plain- 
tiff’s case, were nevertheless ordered to be produced. F'irkins 
v. Lowe, M‘Clel. 73. Newton v. Burresford, Y. 377. 

(Impertinence.) An affidavit cannot be referred for impertinence, 
after an affidavit in answer to it has been filed. Chinelli v. 
Chauvet, Y. 384. 

(Distringas.) <A distringas from the Exchequer had been served 
on the officer of the Bank of England, with notice that it was 
intended to prevent the transfer of stock. On motion to dis- 
charge the distringas, on the ground that no bill had been filed, 
it appeared that the distringas had been issued with a view to 
filing a bill in Chancery: held, that an improper use had been 
made of the writ, and the distringas was discharged with costs. 
Scott v. Bank of England, 2 Y. & J. 327. Fellowes v. Bank 
of England, Y. 335. 

PUBLIC OFFICER, Sce Asstgnmenr. 

RECEIVER. 

In a suit for the specific performance of a contract for the sale of 
an estate in the West Indies, upon which the purchaser had 
entered, a motion for a receiver was refused, on the ground 
that the principal defendant (the purchaser,) who resided in 
the West Indies, had no notice, and had never been served 
with process. ‘Tanfield v. Irvine, 2 Russ. 149. Stratton v. Da- 
vidson, R. & M. 484. 

REFORMING INSTRUMENT. See Power. 

REVERSION. 

The contingency of a tenant for life, a bachelor of 63, marrying 
and having issue, is not the subject of calculation; but where 
the purchaser of the reversion proposed, upon discovering the 
existence of that contingency, to deduct one half of what he 
originally offered, upon the supposition that the reversion was 





130 Recent English Cases—Equity. [ Jan. 


absolute, and the treaty was concluded upon that basis; the 
court valued the contingency accordingly. Baker v. Bent, R. 
& M. 224. 

SOLICITOR AND CLIENT. 

A Solicitor, who purchases from his client, is bound to prove that 
he has paid that price for the property, which, in the exercise 
of his professional duty, he would have advised his client to ac- 
cept from a third person, and when this was not shown to have 
been the case, a bill filed to set aside a purchase, though dis- 
missed on the ground of delay, was dismissed without costs. 
Champion v. Rigby, R. & M. 539. 

See Pracrice. 

SPECIFIC PERFORMANCE. 

The plaintiff in a suit for specific performance, is entitled to a 
decree, if at the hearing a good title can be made. The de- 
fendant may decline the contract as soon as he discovers that 
the plaintiffs have no title, but if he neglects to do that, he 
cannot take the objection after the title is perfected. Wynnv 
Morgan, 7 Ves. 202. Hoggart v. Scott, R. & M. 293. 

On a sale at auction of a life interest, the life was described as 
that of a healthy gentleman aged 48, whose life was insurable 
At the sale, an insurance was guaranteed at five guineas per 
cent. On a bill for a specific performance, it was proved, that 
shortly before the sale the vendors had insured the life at a pre- 
mium considerably above that demanded for a healthy life at 
that age: held, that with the knowledge of this fact, the plain- 
tiffs were not justified in describing the life as a healthy one, 
and the bill was dismissed with costs. Brealey v. Collins, Y. 
317. 

A specific performance of a parol agreement, proved by one wit- 
ness and confirmed by possession, was refused, on the ground 
of inconsistencies and doubts respecting the terms of the con- 
tract. Reynolds v. Warring, Y. 346. 

A person having a clear right to £12 for rent, and claiming a 
title to the Jand, was induced, by the representation of two pro- 
fessional persons, that he had no claim for either the land or 
rent, to give up both for £10. On a bill for specific perform- 
ance, he stated that £10 was paid for rent, and denied the 
agreement; held, that the agreement, though proved, could not 
be enforced; and that although a defendant cannot avail him- 
self of a defence appearing only from his evidence, and not 
stated in his answer, yet that if it appear upon the plaintiff’s 
own case that he is not entitled to the relief prayed, the Court 


o> 


will not assist him. Stanley v. Robinson, R. & M. 527 
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A, a shareholder in a theatre entered into an agreement with B, 
C, and D, three other shareholders, by which the theatre was to 
be leased to them at a certain rent. He subsequently filed a bill 
against them for specific performance, on which they proved that 
another agreement, of which they had no notice, had been enter- 
ed into some years before between A and other parties, his then 
co-shareholders in the theatre; and that the earlier agreement 
contained conditions incompatible with the performance of that 
into which they had entered; they also proved that two transac- 
tions with regard to the letting of boxes had not been truly 
represented to them. The Vice Chancellor held, that as the 
theatre’ had in‘substance:the benefit represented to accrue from 
these lettings, the misrepresentation as to mere form was no 
bar to A’s claim for a specific performance. ‘This decision 
was reversed by the Lord Chancellor, whose judgment was 
affirmed upon appeal. Harris v. Kemble, D. & C. 463. 

STATUTE OF LIMITATIONS. 


A trust for the payment of debts out of personal estate will prevent 
the operation of the statute of limitations. Hargreaves v. Michell, 
6 Mad. 326; Burke v. Jones, 2 Ves. & B. 275. Jones v. Scott, 
R. & M. 255. 

Under the decree in an administration suit, any person interested in 
the fund may set up the statute of limitations before the master, 
as an objection to a creditor’s claim, notwithstanding the refusal 
of the executor to do so. Shoven v. Vanderhorst, R. & M. 
347. 

TRUST. See Lunatic. 

TRUSTEE. 

Under a marriage’settlement, the interest of the trust fund was to 
be paid to the wife during life for her separate use, without 
power of anticipation, and “after her death, to her husband for 
life, with remainder to the children of the marriage; and a pow- 
er was given to the trustees, with the written consent of the 
wife, to lend the trust money to the husband upon the security 
of his bond. » The trustees advanced the money to the husband 
without taking any bond from him, and he afterward became 
bankrupt; held, that the*trustees must replace the trust fund, 
and if the husband survived ‘the wife, they would be entitled to 
his life interest. Underwood v. Stevens, 1 M. 712; Ryder v. 
Bickerton,"3,Sim. 80. Cocker v. Quayle, R. & M. 535. 

UNDERTAKING. 

On executing a bond for securing money, the obligee wrote a 
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letter, stating his intention not to call in the principal before a 
certain day, provided the interest was regularly paid: this was 
held to be a binding undertaking. Payments of interest accept- 
ed after the days on which they became due, and not objected 
to by the obligee, were not a defeasance of the undertaking. 


Norton v. Wood, R. & M. 178. 


UNDUE INFLUENCE. 


M. a barrister,” becoming acquainted with a widow possessed of 
some property of her own, and having large expectations from 
an aunt, acquires her confidence, engages in the management 
of her affairs, and persuades her to give him a deed of gift of a 
third of the aunt’s property. When that property comes into 
possession, he persuades her to transfer one half of it for himself, 
and also the other half to be managed by him on her account. 
He’ makes misrepresentations to her about her son, and as to 
other matters, and prevails upon her to execute a release to him. 
She at length calls for an account, offering him a full discharge 
if he would pay her the two thirds of her property, calculated 
by her at £21,000, but which he refuses to do or to give an 
account: held, that the deed of gift and release having been ob- 
tained by undue influence and imposition, should be set aside, 
and M. be ordered to refund what should be found due upon 
taking the accounts. Maccabe v. Hussey, D. & R. 440. 


VENDOR AND PURCHASER. 


The decision of the Vice Chancellor in Dalby v. Pullen was 
affirmed (3 Sim. 29.) —6 L. M. 214. Upon a sale in the 
master’s office, C. was declared the purchaser, but he having 
discovered that the decree under which the sale took place was 
a decree nisi only, objected to the title, and under an order 
from the Vice Chancellor was discharged from his purchase. 
Notice was immediately given of an application to be made to 
the Lord Chancellor to discharge this order, but that motion 
having stood over, the decree was made absolute; held, that 
the case should be decided upon the facts as they stood when 
the motion was originally made, and the purchaser could not be 
compelled to take the title in consequence of its subsequent 
completion. Lechmere v. Brazier, 2 J. M. 287. Coster v. 
Turnor, R. & M. 311. 

A person having contracted for the purchase of an estate in fee 
simple in possession, free from incumbrances, died intestate 
before the completion of the purchase, it subsequently appeared 
that a good title could not be made, in consequence of an out- 
standing lease for life. On a bill by the heir at law for the 
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completion of the contract; with an abatement as a compen- 
sation for the life estate, and that the contract might be com- 
pleted out of the personal assets of the intestate: held, that as 
the purchaser could not have been compelled to perform the 
contract, the heir was not entitled to have it completed for his 
benefit. Buckminster v. Harrop, 7 Ves. 341. Collier v. Jen- 
kins, Y. 295. 

WILL. 

(Remoteness.) A testatrix gave the interest of her residuary 
estate to her four sisters during their lives, and on their deaths to 
be applied at the discretion of her executor to the maintenance 
and education, or accumulated for the benefit of the children of 
each of them so dying until the children should attain the age 
of twenty-two respectively, when they were to be entitled to their 
mother’s share of the principal; with limitations over in case 
of the decease of any of them under that age: held, that the 
children took a vested interest at twenty-two; and that all the 
gifts over were void for remoteness. Leak v. Robinson, 2 Mer. 
363. Vaudry v. Geddes, R. & M. 203. 

A testatrix gave £6000 to her son for life, remainder, as to one 
moiety, to his eldest male child living at her decease, and as 
to the other moiety to his other children; she also gave a like 
sum to her daughters for their respective lives in equal shares, 
remainder to their children; and she further gave a sum to her 
three children equally during their lives, and the share of each 
was at his or her death to revert to their issue equally. By a 
codicil, she desired that her grandchildren’s shares should be 
settled upon them for their lives, and afterwards upon their 
children: held, that the moiety of the £6000 being given to 
the eldest male child of the testatrix’s son living at her decease, 
a life interest might be well limited to him with remainder to 
his unborn children: that the other limitations to great-grand- 
children were void: that the absolute interests given by the 
will to the children were not, under the circumstances, destroyed 
by the codicil. Hodges v. Middleton, Doug. 431; Tothill v. 
Pitt, 1 Mod. 488. Arnold v. Congreave, R. M. 209. 

(Construction.) A testator gave £12,500, 4 per cent. annuities. 
At the date of this will, the new 4 per cents, in which he had a 
small sum, were in existence, and also the 4 per cent. consuls, 
in which he had a very large sum. Before his death the latter 
were reduced to 3} per cent., and another 4 per cent. stock 
created : held, that the legacy should be invested in an existing 
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4 per cent. stock, and not in one which had been reduced to 
34 per cent. Bank v. Sladen, R. & M. 216. 

(Executor.) Where a trust is clearly intended by a testator, but 
is too uncertain for the court to execute, the next of kin are 
entitled ; as where A bequeathed the residue of her property to 
her executors, in trust to dispose of the same at such times, in 
such manner, and for such purposes, as they should think fit ; 
it being her will that the distribution thereof should be left en- 
tirely to their discretion: they were held to be trustees for her 
next of kin. Morice v. Bishop of Durham, 9 Ves. 299; James 
v. Allen, 3 Mer. 17; Vesey v. Jameson, 1 S. & S. 62. Fowler 
v. Garlike, R. & R. 2382. 

(Alienation — gift over.) A testator bequeathed the dividends 
of certain stock to his nephew, solely for the maintenance of 
himself and his family, declaring that such dividends should not 
be capable of being charged with his debts or engagements, 
and that he should have no power to charge, assign, anticipate, 
or encumber them; but that if he should attempt so to do, or 
if the dividends by bankruptcy, insolvency, or otherwise, should 
be assigned, or become payable to any other person, or be, or 
become applicable to any other purpose than for the mainten- 
ance of the nephew and his family, his interest therein should 
cease, and the stock be held upon trust for his children. Long 
subsequently to the date of the will, and a few weeks prior to a 
codicil confirming it, the nephew took the benefit of the Lord’s 
Act (1 G. 4,c. 119,) in the usual way, and some years after the 
testator died: held, that the dividends by the nephew’s insol- 
vency became applicable to the payment of his debts, and his 
life interest was consequently forfeited. Dommett v. Bedford, 
3 Ves. 149. Cooper v. Wyatt, 5 Mod. 482. 

(Charge.) <A testator gave, by his will, one moiety of an estate 
to his sister and her children, and subsequently by a codicil, 
which gave them the whole of the estate if he should possess it 
at his death, he charged it with the payment of £15,000 to 
certain legatees. At the date of the will and codicil he was 
possessed of only one moiety of the estate, but afterwards he 
acquired the other: held, that although the devise was void as 
to one moiety, the charge of £15,000 took effect, and was pay- 
able out of the other. Sheddon v. Goodrich, 8 Ves. 481. 
Lushington v. Sewell, R. & M. 169. 8. C. 1 Pmy. 435. 
(Children.) A. by his will bequeathed a sum of stock in certain 
events to his grandchildren, being children of his sons W. and 
J. whether born in wedlock or not. And, after certain specific 
bequests, he gave the residue of his personal estate to his sons 
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W. and J. as tenants in common: but if either of them should 
die in the testator’s lifetime, the moiety of such deceased son 
should go to his children; but if both his sons should die in his 
lifetime, then he gave such residue to and among all their 
children as tenants in common. The testator’s two sons died 
in his lifetime, J. leaving legitimate and illegitimate children, 
W. illegitimate children only. Held that the legitimate child- 
ren of J. and the children of W. took the residue to the exclu- 
sion of the illegitimate children of the former. Cartwright v. 
Vawdry, 5 Ves. 530. Fraser v. Pigott, G. 354. 

A, a native of Montrose in Scotland, residing in England, by his 
will gave the residue of his real and personal estate to trustees, 
upon trust to be laid out in the purchase of lands or rents of in- 
heritance in fee simple, for certain charitable purposes at Mon- 
trose ; held, that the testator, from the expression fee simple and 
other circumstances, did not contemplate the purchase of land 
in Scotland, and therefore the bequest was void by the statute 
of Mortmain. Curtis v. Hatton, 14 Ves. 537. Altorney Gen- 
eral vy. Mill, D. & C. 394. 

( Power.) A testatrix being entitled, under the residuary clause 
in her brother’s will, to £7000 bank stock, with power to ap- 
point the same, by her will appointed all such moneys as then 
constituted the residue of her brother’s estate, consisting of 
£7000 bank stock, to certain persons. Subsequently to her 
brother’s death, and shortly before the date of the will of the 
testatrix, the £7000 had been increased by act of parliament, 
(56 Geo. 3, c. 96,) to £8750; held, that the £8750 passed, 
the testatrix having evidently intended to dispose of all the resi- 
duary property of her brother. Milner v. Milner, 1 Ves. sen. 
1071. Matthews v. Maule, R. & M. 397. 

(Survivors.) A testator gave one third of his estate to his 
daughter for life, with remainder to her children equally, and 
the respective heirs of their bodies, and in case of the death of any 
of the children without issue, their sharesshould goto the survivors 
or survivor, and others or other of them, and the respective heirs 
of the bodies of such survivors or survivor and other or oth- 
ers of them. Ue gave the other two thirds in the same way to 
his daughters B and C, and their children; and then directed, 
that if one or more of his daughters should die without such 
issue, their shares should go to the survivors or survivor for life, 
with remainder to the children of the bodies of the survivors or 
survivor of them (per stirpes and not per capita;) and in case 
any of such children should die without issue of their bodies, 
their shares should go to the survivors or survivor and others 
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or other of them equally, and the heirs of the bodies of such 
survivors or survivor, and others or other of them, and in default 
of such issue to D and E. B died leaving children, and C 
died without issue; held, that though ‘survivors’ sometimes 
might be construed to mean others in order to effectuate the 
intention of a testator, no such intentions could be imputed in 
this case, and that the children of a deceased daughter could 
not, as to her third share, stand in the place of their parent, 
so that A was entitled for life to the share of C, to the exclu- 
sion of B’s children. Wilmot v. Wilmot, 8 Ves. 10; Davidson 
v. Dallas, 14 Ves. 578; Crowder v. Stone, 3 Russ. 223. 
Craufurd v. Winterton, R. & M. 407. 

(Power of sale.) A testator devised a farm to his two sons, with 
permission to dispose of it to A, if they should think proper ; 
and if it should not be sold he devised the same, after the de- 
cease of either of his sons, to the survivor; and after the decease 
of both, to be sold by auction, and the purchase-money to be 
equally shared between their children; held, that the words of 
the will imported an absolute power ofsale, and that the brothers 
consequently could give an efficient discharge for the purchase- 
money; that they were joint tenants for life of the purchase- 
money with benefit of survivorship; with remainders over, ac- 
cording to the provisions of the will, in case the estate was not 
sold. Sowarsby v. Lacy, 4 Mod. 142. Breedon v. Breedon, R. 
& M. 413. 

(Absolute interest.) A testator bequeathed £2000 to A, subject 
to a life interest in two other persons: and added words con- 
ferring a power of disposition in A during the continuance of 
the prior life interests: held, that as A under the first words 
took an absolute interest, which subsequent words were evi- 
dently intended to enlarge, he was not thereby precluded from 
assigning his legacy by deed inter vivos executed while the two 
other persons were still alive. Hales v. Margesum, 3 Ves. 
299; Hixon v. Oliver, 13 Ves. 108. Comber v. Graham, R. 
& M. 450. 

( Exoneration.) A testator devised lands to A in fee, and recit- 
ing that he had executed a bond for the payment of an annuity, 
he charged the lands so devised, and also A, his heirs, execu- 
tors, administrators, and assigns, with the payment of it. He 
also gave several pecuniary legacies and the residue of his per- 
sonal estate to A and B; held, that the annuity was charged 
upon the real estate, and upon A personally, in exoneration of the 
personal estate. Brown v. Groomridge, 4 Mod. 495. Welby 
v. Rockcliffe, R. & M. 571. 
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(Residue.) A testator, after directing his real and personal es- 
tate to be converted into money and invested, bequeathed the 
interest, dividends, and produce of the whole of his real estate, 
and of the residue of his personal estate, to A for life, and after 
her decease, one moiety of the interest of the residue of his per- 
sonal estate and effects to B, and the other moiety to C, for life, 
and after her decease the whole of the principal of such moieties, 
or the whole of the residue of his estate whatsoever and where- 
soever to B; held, that the moiety given to C included the real 
estate, which formed one mixed fund with the residue of the 
personality. Byam v. Munton, R. & M. 503. 

(Estate for life.) A testator gave ‘two houses in St. John’s 
lane, and the other in Togwell-court, to his wife for life, and 
after her decease, that in St. John’s lane to A, and the other 
betwen B and C, to be equally divided’; held, that A did not 
take a fee simple under the will. Esdaile v. Gall, R. & M. 
540. 

( Vesting.) A testator devised all his real estate, subject to his 
daughter’s life interest, to all the younger children of his daugh- 
ter as tenants in common, with a devise over in case his daugh- 
ter should die leaving no issue, or the children should die un- 
der twenty-one, or be married without consent; held, that the 
gift extended to the children of the daughter by a second hus- 
band, (Barrington v. Tristram, 6 Ves. 344:) that the children 
did not take vested interest until twenty-one. Critchett v. 
Taynton, R. & M. 541. 

(Construction.) A testatrix gave the interest of certain stock 
equeily between A and B, and in case of the death of either of 
them, the whole interest to the survivor of them, with a gift 
over of the principal and interest to C and D, if they should 
survive A and B, and if they should not to E: held, that B, 
who survived A, took only a life interest. Tilson v. Jones, R. 
& M. 553. 

(Remoteness.) An estate at C. was settled on A for life, remain- 
der to his first and other sons in tail mail, remainder to A in 
fee. A devised as follows: ‘ As to the reversion and inheritance 
of the freehold estate at C. purchased by me in pursuance of my 
marriage articles, bearing date, &c. in case of failure of issue 
of my body by my said wife, I give and devise the same, &c. 
He then limited the estate to his brothers in succession, and to 
their respective first and other sons in tale male: held, that the 
devise was good. Egerton v. Jones, Sim. 409. 

(Construction.) A testator having one nephew, one niece, and 
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eight great nephews and nieces living at his death, gave one 
tenth of his residue to his nephew, another to his niece, and 
the remainder to trustees in trust for their children at twenty- 
one; and he empowered his trustees to apply all or any part, of 
their respective shares, for their advancement: held, that all 
the great nephews and nieces born before the period of division 
arrived, namely, when the eldest attained twenty-one, were 
entitled. Titcomb vy. Butler, Sim. 417. 

A testator gave the yearly sum of £2,000 sterling to his wife for her 
life, and after her decease to his trustees, upon the same trusts 
as after declared concerning the yearly sum of £3,000 sterling. 
He then gave to his trustees the yearly sum of £3,000 sterling 
to issue out of a sufficient sum of stock in five per cents, to be 
invested in the names of his trustees for that purpose, in trust 
for his daughter for life, and, after her decease, for her child- 
ren. The trustees invested £100,000 five per cents, to answer 
the two yearly sums. The stock was, two years after the tes- 
tator’s death, converted into four per cents, whereby the divi- 
dends became insufficient to pay the yearly sums: /el/d, that 
the legatees were not entitled to have the deficiency made good 
out of the residue. Kendall vy. Russell, Sim. 424. 

(West India Estate.) A testator, resident in Jamaica, devised 
the rents, issues, and profits of certain estates there to A: held, 
that the estates and the slaves, mules, cattle, and machinery 
thereon, passed. Stewart v. Garnett, Sim. 398. 

(Legacy.) <A testator bequeathed to his grandchildren, naming 
them, the sum of £1,000, payable to each of them on attaining 
twenty-one; and, in case of the death of either of them before 
that period, to be divided amongst the survivors: held, that the 
grandchildren were entitled to one sum only of £1,000, and not 
each of them to a separate legacy to that amount. S. C. 

(Fee.) Devise of ‘one moiety of the rents, issues, and profits of 
my estate, named J., in the parish of M., to be divided equally 
amongst my grandchildren; the other moiety of the rents, 
issues, and profits of my said estate I give to R. and his heirs ? 
held, that the grandchildren take the fee as tenants in common 
in moiety of the estate. 8. C. 

See Power, 

WITNESS. 

(Refusing to produce deeds.) On a commission to examine wit- 
nesses, A was served with a subpana duces tecum to produce a 
deed in his possession, and which was to be proved by the sub- 

scribing witness; A and the witness attended, but the former 
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refused to produce the deed, without assigning a sufficient 
reason for the refusal; ordered, that A should attend and pro- 
duce the deed at his own expense; that the witness should 
attend at his expense, and that he should pay all costs conse- 
quent to his refusal. Brassington v. Brassington, 1 S. & 8, 
455. Bradshaw v. Bradshaw, Sim. 285. 

(Competency.) In equity, an objection to the competency of a 
witness, though apparent upon the record, is not waived by 
cross examination. Moorhouse v. De Parson, 19 Ves. 433. 
Harrison v. Courtland, R. & M. 428. 





ECCLESIASTICAL REPORTS. 
3 Haggard, Part 3. 

ADMINISTRATION, 

(Presumption of death.) A testator went to Demarara in 1803, 
leaving a will, dated two years before, and had not been heard 
of since 1804. His mother, who died in 1826, believed him to 
have died a bachelor, without having made any later will, and 
diligent inquiries had been made at Demarara, but without ob- 
taining conclusive evidence of his death. Administration with 
the will annexed was granted to a residuary legatee, the securi- 
ties justifying. Dean v. Davidson, 554. 

(Widow or next of kin.) Where the asserted widow married, 
during the intestate’s lifetime, another man (who had since 
been convicted of felony,) with whom she continued to live, the 
court granted administration to the next of kin upon her giving 
justifying security. Conyers v. Ketson, 554. 

( Revocation.) Administration was taken out by a brother of the 
deceased, there being no formal renunciation by his mother, 
who, however, was aware of her son’s application for adminis- 
tration, and had under it received her distributive share. The 
brother died, and the mother then formally renounced. The 
renunciation was rescinded as being unnecessary, and a grant 
de bonis decreed. Jn the goods of Statles, 560. 

( Title of Applicant.) The Court being bound to satisfy itself of 
the right of an applicant to the grant, will if any suspicious cir- 
cumstance occur, such as great delay in the application, call 

for explanation. Jn the goods of Darling, 561. 

( Widow.) Where the widow had lived separate from her hus- 

band, administration was awarded to the next of kin, the grant 

being discretionary. Lambell v. Lambell, 570. 








140 Recent English Cases—Ecclesiastical. [Jan. 


ALIMONY. 

In an allegation of faculties the only material circumstance is the 
amount of income; the particulars, therefore, of a partnership 
in which the husband is engaged ought not to be set forth, not 
from forbearance to the husband, but on account of the possible 
injury to the partner’s interest. Higgs v. Higgs, 472. 

DOMICIL. 

A British subject domiciled abroad must conform in his testamen- 
tary acts to the formalities required by the lex domicilii. Where, 
therefore, the will of a British subject, resident and naturalized 
in the Portuguese dominions, disposing of property partly there 
and partly in England, was executed according to the Portu- 
guese law, it was admitted to probate here; but two codicils, 
fully proved as to capacity and intention, disposing solely of 
money in the British funds, but not executed according to the 
Portuguese law, were refused probate. Stanley v. Barnes, 373. 

HUSBAND AND WIFE. 

(Adultery.) Sentence of separation by reason of adultery and 
cruelty, pronounced on proof of undue familiarities, clandestine 
communication, with frequent opportunities of guilt, or conceal- 
ed correspondence by letters denoting great ardor of passion, if 
not allusions to actual guilt, (but no credible proof of a fact of 
adultery,) united with great violence of conduct and language, 
and an attempted blow. Bramwell v. Bramwell, 618. 

( Restitution.) On a suit for restitution, the defendant must be 
compelled to return, unless it be proved that the plaintiff’s in- 
herent right is forfeited ; but semble, lest strict proof of cruelty 
or adultery is necessary, in answer to such a suit, than where 
the party making these charges is the original complainant. 


(Condonation.) Condonation is a conditional forgiveness, on a 
full knowledge of all antecedent guilt. S. C. 

(Marriage.) The lex loci contractus as to marriage will not pre- 
vail when either of the contracting parties is under a legal in- 
capacity by the law of the domicil; and, therefore, a second 
marriage had in Scotland on a Scotch divorce (d vinculo) from 
an English marriage between parties domiciled in England at 
the time of such marriages and divorce, is null. 

(Quere.) Whether such divorce would be invalid if the parties 
were there bond fide domiciled in Scotland; still more, if the 
first marriage took place during a mere casual visit to England, 
both parties being at all times domiciled in Scotland. Conway 
v. Beazley, 639. 
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PRACTICE. 


(Evidence.) In the absence of proof that registers of episcopal 
chapels at Edinburgh are by the law of Scotland documents of 
an authentic and public nature, copies thereof were rejected as 
inadmissible by the law of England. Conway v. Beagley, 651. 

WILL. 

(Insanity.) The will of a person who labored under an errone- 
ous belief of a continued intention to poison him, but was in all 
other respects perfectly rational, was declared valid. Fullock 
v. Atkinson, 527. 

(Insanity.) Semble, a will of personality only made two months 
before execution, in pursuance of intentions entertained for 
many years, and of which the execution is delayed merely for 
want of witnesses, would be valid, even if executed during in- 
sanity intervening between the preparation and execution. S, 
C. 

(Revocation.) Where a testatrix partially mutilated a duplicate 
will, (without destroying the seal or signature) but preserved 
the other duplicate, such mutilation was considered not even a 
partial revocation. Roberts v. Round, 548. 

( Cancellation.) A will found in the repositories of the deceased, 
with the seal cut off, must be presumed to have been cancelled 
by him animo cancellandi, and can only be revived by some 

‘ other act. Lambell v. Lambell, 568. 

(Omissa.) A will is presumed to have contained, at the time of 
execution, the final intentions of the deceased. To authorize 
alterations on the ground of mistake, there must be some am- 
biguity in the instrument; and the proofs of omission or fraudu- 
lent suppression must be clear beyond all doubt. Shadbolt v. 
Waugh, 570. 

(Intorication.) Where no fixed and settled delusion is shown, 
and, consequently, no decided actual insanity, and extravagant 
acts are accounted for by the excitement of liquor, while at 
times the mind was sound: in order to avoid a will it must be 
proved that the deceased was so excited by liquor or so conduct- 
ed himself during the particular act, as to be at that moment 
legally disqualified from giving effect to such act. Wheeler v. 
Alderson, 608. 

(Insanity.) The will (executed eight years before death) of a 
woman, who, though guilty of excessive drinking and great ex- 
travagances, managed her own property, received her dividends 
did various acts of business, corresponded rationally with her 


friends, and was not shown to be under any delusion, cannot 
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be set aside on the ground of insanity; and though such will — 
in total exclusion of distant next of kin (with whom she had 
quarreled)— be in the hand-writing of, and executed at the 
office of, her attorney (one of the executors and residuary lega- 
tees to a great amount, he and his family also having very large 
legacies,) and the attesting witnesses speak to a bare execution, 
documents in her own hand-writing, showing both capacity and 
knowledge of contents, though not mentioning the residue, will 
supply the additional proofs required by such circumstance. 
8. C. 

(Delusion.) Semble, that insanity has never been held to be es- 
tablished without any delusion having ever prevailed. S. C. 
(Insanity.) Where clear and decisive insanity has been estab- 
lished at a prior time, acts of a doubtful character are of more 
force in proof of its existence at the time in question; and even 
subsequent decidedly insane acts may reflect back on acts other- 
wise equivocal , but when no decided acts, prior or subsequent, 
are proved, equivocal acts, however numerous, will not establish 

insanity. S. C. 











DIGEST OF RECENT DECISIONS. 





Principal cases in 1 and 2 PENNSYLVANIA REPORTS. 


ACCOUNT RENDER. 

(Judgment quod computat.) The judgment of quod computat, in 
an action of account render is interlocutory, upon which a writ 
of error will not lie. Beitler v. Zeigler, 1 Penn. 135. 

ACTION. 

1. (For conspiracy.) A being indebted to B, held certain choses 
in action, which he assigned to C without consideration, and 
took the benefit of the insolvent law. Held, that if this 
arrangement was made between A and C for the purpose of 
preventing B from recovering his debt, that they are both liable 
in an action for aconspiracy at the suit of B. Penrod v. Mitchel, 
2 Penn. 126. 

2. (Survivor.) Such action will not abate upon the death of the 
plaintiff, but will survive to his personal representative. Jb. 

3. (Slander.) An action of slander will not lie in Pennsylvania 
for words spoken in another state, when the offence charged by 
those words, is not indictable in that state, although it may be 
indictable here. Barclay v. Thompson, 2 Penn 148. 

4. (Joinder.) If two or more join in a prosecution without reason- 
able or probable cause, one and all are answerable in damages. 
It is joint and several. Colton v. Huidekoper, 2 Penn. 149. 

See Evipence, 26. 

ACTION ON THE CASE, y 

1. (For not delivering goods.) An action on the case, is the 
most appropriate remedy for the recovery of the value of specific 
articles not tendered or delivered on the day stipulated. Roberts 
v. Beatty, 2 Penn. 63. 

2. (Neglect.) An action to recover damages for negligence in 
the execution of work, employment, trust or duty, under a con- 
tract, is not cognizable before a Justice of the Peace. The 
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proper action is a special action on the case. It is substantially 
for a tort, although a tort deducible from the existence of a 
contract. Zell v. Arnold, 2 Penn, 292. 

AGENT AND FACTOR. 

1. (Authority.) An agent thus proved his own authority : ‘I never 
executed any other deed of defeasance than the one in question. 

I frequently wrote letters, signed receipts, and other papers of 
consequence for him, (the principal,) by which he at all times 
considered himself bound. I kept all his books of accounts for 
upwards ofthirty years; never had a written power of attorney.’ 
Held, that deed of defeasance, executed by such an attorney, in 
the name of his principal, is not evidence to convert an abso- 
lute deed to the principal into a mortgage. Gratz v. Phillips, 
1 Penn. 333. 

- (Cannot purchase.) An agent appointed to collect money, 
shall not buy a note of his principal at a discount, and retain 
the whole amount of it out of the money collected; but shall 
only retain the amount which he gave for the note. An agent 
must deal fairly with his principal. Grant v. Seitsenger, 2 
Penn. 525. 

3. (Agent of agent.) If he who puts a note into the hands of an 
agent for collection is but an agent himself, he who collects the 
money cannot retain at all, if he is aware of the circumstances ; 
he who is ultimately entitled to the money may revoke the 
power of him who was appointed to receive the money at any 


time, although the evidence of the debt, to be collected, was a 
note to his agent. Ib. 


AGREEMENT. See Conrracr. 

ASSUMPSIT. See Evivence, 26. 

ASSIGNEE. 

( Of bonds.) An assignee of bonds, which are secured by a mort- 
gage, is entitled to all the security which the mortgage affords, 
although he did not know of its existence when he took an as- 
signment of the bonds. Betz v. Habuer, 1 Penn. 280. 

ASSIGNMENT. 

(Passes incidents.) An assignment of a particular claim passes 
all remedies and Jiabilities which the assignor had to secure 
and recover it to the assignee, although they are not specifically 


named, or set forth in the assignment. Mehaffy v. Share, 2 
Penn. 361. 


See EvipEncE, 24 
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ATTACHMENT, FOREIGN. 

1. (Debt of debtor to insolvent.) A debt due to one, who is an 
applicant for the insolvent laws of Maryland, and for whom a 
provisional trustee has been there appointed, is not subject to a 
foreign attachment in Pennsylvania, it being in gremio legis. 
Mulliken v. Aughinbaugh, 1 Penn. 117. 

2. Quere — Whether a foreign attachment abates by the death of 


the defendant, after interlocutory and before final judgment. 
Mb. 


ATTORNEY. 


(Action for fees.) An attorney at law can recover on a quantum 
meruit for his professional services. Gray v. Brackenridge, 2 
Penn. 75. 

AWARD, ARBITRAMENT, &c. 

1, (As to part only.) Where the issue joined was on the plea of 
a submission and an award, and the submission was general ‘ of 
and concerning the differences depending between’ the parties ; 
an award setting forth that the arbitrators had examined their 
several books of account, and taken into consideration a judg- 
ment bond to the plaintiff from the defendant, and finding a 
particular sum due to the former on that bond, without deter- 
mining how much, or whether any thing was due on the other 
subjects of difference submitted to, or examined by them, is 
not final, and therefore it is bad. Johnston v. Brackbill, 1 Penn. 
364. 

2. (Plea of no award. Evidence.) Where issue is joined on this 
plea, evidence of mistake and inadvertence in the arbitrators in 
making the award is inadmissible. But where such evidence 
is received under this plea, and the award is a nullity, the court 
will not reverse for the admission of such evidence. Jb. 

3. (Award of money to defendant.) In an action of debt on bond, 
conditioned for the performance of the covenants contained in 
a certain article of agreement therein referred to, to which the 
defendants pleaded ‘ covenants performed and no breach, &c.’ 
Held, that an award of arbitrators, finding a sum due by the 
plaintiff to the defendant, is good. Le Barron v. Harriot, 2 
Penn. 154. 

4. (Powers of arbitrators.) The powers of arbitrators are not 
less extensive than those of a court and jury. Jb. 

5. (Powers of arbitrators.) If a jury can, under any form of 
pleadings, find a surn in favor of a defendant, arbitrators can do 
it in the same cause, without regard to the pleadings. Jb. 

6. (Sum due defendant.) An award of arbitrators, in an action of 
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~1 


covenant, finding a sum due to the defendant, is good. Pride 
v. Thompson, 2 Penn. 158. 


. (Mistake, &c.) Where there is a plain mistake on the part of 


the referees, where fraud or imposition has been practised on 
them by either party, or where there is corruption or miscon- 
duct among themselves, their award is open to reexamination, 
reduction or total rejection. Neal v. Shields, 2 Penn. 300. 


- (Mistake.) A mistake must be established by the proof and 


facts before the referees, and not by what might possibly have 
been proved by witnesses not examined. Jb. 


- (Wrong judgment.) Where there is a fair and honest trial and 


a just decision, according to evidence before referees, the award 
is final and conclusive on both parties, although in truth injus- 
tice may have been done. Jb. 


10. (Remedy for mistake.) References having been reported for 


the plaintiff, and ia a note annexed to their report, stated, that 
the debt was revived by such promise ; it was held, that although 
the referees had in this particular mistaken the law, yet it could 
only be remedied by an application to the court below, and 
could not be taken advantage of on a writ of error. Kline v. 
Guthard, 2 Penn. 490. 


BAILMENT. 


1. 


(For pasturage. Increase.) Putting a mare to pasture, in con- 
sideration of her services, does not create a temporary ownership 
in the person with whom she was put, so as to entitle him tothe 
increase. The person to whom the mare is put thus, is a naked 
bailee. Allen v. Allen, 2 Penn. 166. 


BANKS. 


1. 


(Bonds of cashier.) The cashier of an incorporated bank gave 
a bond with sureties, conditioved that he would ‘ well and truly 
perform the duties of cashier.’ By the act of incorporation the 
bank was required to pay annually to the State treasurer six 
per cent. of the amount of dividends; on failure of which for a 
specific time, the charter was thenceforth to become ‘ absolutely 
null and void, and of no effect whatever,’ and the bank to be 
‘ dissolved, unlawful, and unincorporated,’ except inasmuch as 
corporate capacity should be necessary to the enforcement of 
contracts made by it or with it, before the period of its delin- 
quency. Within that specified time, by the omission of the 
cashier, the six per cent. on the dividends was not paid to the 
State treasurer, by which the charter was forfeited, in the be- 
ginning of January, 1818; by an act passed the second Feb- 
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ruary ensuing, the charter was ‘revived and continued in as 
full force, aud ample a manner as if no forfeiture had taken 
place.’ Held, that the sureties were not liable to the bank for 
the defaults of the cashier, which happened subsequently to the 
actof restoration. Bank of Washington v. Barrington, 2 Peun. 
oF 


aw. 


i) 


. (Cashier agent of the bank.) A cashier of a bank, although 
appointed by the directors, is the agent of the company; and 
if he permits a transfer of stock to be made to the bank to an 
amount prohibited by a fundamental article of the charter, he 
is answerable to the stockliolders for any loss which may accrue 
in consequence of such transfer; notwithstanding a resolution 
of the board of directors authorizing it. Jb. 

3. (Error of cashicr.) An error against the bank, in the addition 

of a column of figures by the cashier, is prima facie evidence of 
a loss tu the bank, to the amount of the error, and in order to 
avoid liability on the part of the cashier or his sureties, the bur- 
den of proof lies upon them to show that no loss accrued. 1b. 

4. (Effect of dissolution.) The Penn. act of the twenty-first of 
April, 1814, which exacts a duty of eight per cent. upon the 
amount of dividends declared by any bank, provides, that upon 
the failure of the bank, to pay the same to the state treasurer, 
within a given period, he shall proclaim the charter of such 
bank to be forfeited. Held, that such proclamation having 
been made, and the charter forfeited, will not preclude the state 
from recovering in an action, the duty of eight per cent. also. 
Commonwealth v. Huntingdon Bank, 2 Penn. 438. 

BARGAIN AND SALE. 

(Proof of consideration.) Where no consideration is expressed 
in a deed of bargain and sale, parol evidence may be given to 
show that a consideration did pass from the grantee to the 
grantor. White v. Weeks, 1 Penn. 486. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. If the payor of a note stands by and sees it assigned to a third 
person, without giving the assignee notice of an existing defence, 
he shall afterwards pay the amount of the note to the assignee, 
although the consideration thereof should have entirely failed, 
and whether his conduct proceeded from ignorance or design. 
Decker v. Eisenhauer, 1 Penn. 476. 

2. (Alteration.) One who executes a note as a surety, and gives 

it to the principal to be executed by him, and delivered to the 

payee, but who, before so doing, alters the amount mentioned 
in the note from a greater to a less sum, cannot take advantage 
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3. 


or 


9. 


of such alteration upon the plea of non est factum. Ogle v. 
Graham, 2 Penn. 132. 

( Witnesses.) Nor does it affect the validity of a note, that it 
was executed by one of the payors in the presence of one wit- 
ness, and by the other in the presence of another, although it 
purports to be executed by both in the presence of two sub- 
scribing witnesses. Jb. 

(Of partners.) A due bill signed by one partner or by the 
clerk, in the name of the firm, is prima facie evidence that it 
was given for the debt of the firm. Foster v. Andrews, 2 Penn. 
160. 


. (Of partners.) If a note be given by one partner, in the name 


of the firm, for his own private debt, and the other partner, 
upon being informed of the transaction, does not dissent or give 


notice to the payee, that he will not be liable, he shall be bound 
1b, 


. (Without defalcation.) The words ‘ without defalcation,’ in a 


single bill or note under seal, do not preclude the obligor from 
making a defence to a suit brought by the assignee for value 
received. Houk v. Foley, 2 Penn. 245. 

(Rights of assignee.) Every bond or note under seal is liable 
to investigation as to its truth and fairness in the hands of the 
assignee or indorsee—the single exception is where the assignee 
calls on the obligor who tells him there is no defence, or where 
the obligor induces the assignee to take it. Jb. 

( Variance.) A variance in the date, or in the substance of a 
note offered in evidence, from that set out in the statement, is 
a fatal objection to such evidence. Church v. Feterow, 2 Penn. 
301. 

( Alternative.) When a note is given for the payment of a 
certain sum of money, within a certain time, to be paid in fur- 
niture or other specific articles; until the day of payment, the 
payor has an election to pay either in money, or in such specific 
articles, but after the day of payment is past, his right of elec- 
tion is gone, and the payee’s right to demand the. money is abso- 
lute. Ib. 


10. (Consideration.) The compromise of an action of slander, in 


which the words laid in the declaration were not actionable, is 
a good consideration for a note for the payment of money. 
O’ Keson v Barclay, 2 Penn. 531. 


BOND. 


1. 


( Waiver of set-off.) If one who is about to receive the assign- 
ment of a single bill, call upon the payor to know whether he 
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will pay the money, and is informed by him that he will, he 
cannot afterwards set up any defence against the payment of 
the money to the assignee, which existed previous to such decla- 
ration. Elliott v. Callan, 1 Penn. 24. 

2. (Waiver of set-off.) One about to take an assignment of a 
bond, is bound to inquire into every circumstance that might 
be set up against payment of any part of the debt, and having 
failed to do so, he stands exactly in the place of the obligee. 
Frantz v. Brown, 1 Penn. 257. 

3. (Waiver of set-off.) It is competent, therefore, for an obligor 
to set up as a defence to the payment of his bond in the hands 
of an assignee, a parol agreement between him and the obligee, 
made after the bond was executed, but before it was assigned, 
that in a certain event, which might and did happen after the 
assignment, the bond was not to be paid. Jb. 

4. (Sealed by one of two.) A signed his name to a blank 
paper and gave it to B, for whom he had agreed to be surety 
to C, for money about to be borrowed. B got the money and 
wrote a joint and several note, together with his own signature, 
and put a seal to it, above the signature of A, and also a seal 
to the signature of A: held, that in a suit on the note, against 
B alone, he could not avail himself of these circumstances, as 
a defence, upon the plea of non est factum. Patterson v. Pat- 
terson, 2 Penn. 200. 

See Execurors, &c. 12. 

CON SIDERATION. 

( Forbearance.) An agreement to forbear to sue for a reasonable 
time, is a consideration certain enough, upon which to sustain 
an action. Sidwell v. Evans, 1 Penn. 383. 

See Bits, &c. 10. 

CONSPIRACY. See Fravup, 3. 

CONSTITUTIONAL LAW. 

1. (Statute cannot divest rights.) he legislature passed an act, 
to authorize the incorporation of a company for the purpose of 
making a turnpike road, between specified points; books were 
opened by the commissioners appointed to take subscriptions of 
stock, at two different places on the contemplated route; but 
subscriptions to an amount sufficient to authorize the granting 
of a charter, were not obtained. A supplement to the original 
act was then passed, which divided the contemplated road into 
two parts, authorized the granting of two charters, and provided 
that those who originally subscribed for stock, at a certain place, 
should be members of one of the companies ; and those who 
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subscribed at another place should be members of the other. 
Held, that the latter act is unconstitutional; and that one of 
said companies cannot recover from an original subscriber the 
amount of stock subscribed by him. Indiana T'. R. Company 
v. Phillips, 2 Penn. 184. 

2. (Conscientious scruples.) The conscientious scruples of a Jew 
to appear in court and attend to the trial of his cause on Satur- 
day, the Jewish sabbath, is no ground for the continuance of 
his cause. Simons v. Gratz, 2 Penn. 412. 

CONTRACT. 

1. (Delivery of a part.) When a contract is entire, for the de- 
livery of a number of specific articles, at a certain time and 
place, the vendee is not bound to receive a part; and though 
part be delivered, he is not liable to pay for the same, if willing 
to accept and pay for the whole. Roberts v. Beatty, 2 Penn. 
63. 

2. (Acceptance of a part.) If the vendee accept a part, he there- 
by disaffirms the entirety of the contract, and will be obliged to 
accept and pay, for so many articles as are individually fur- 
nished according to the contract. Jb. 

3. (No time or place fixed.) The general rule of the common law 
is, that when no time or place is fixed by the contract for the 
payment or delivery of specific property, there must be an offer 
or tender within a reasonable time to pay or deliver. If no 
place be fixed, the obligor or payor must seek the creditor, if 
within the State, and tender or offer to perform the stipulation 
contained in the contract; and if the property is portable, it 
must be taken to the creditor and delivered to him; or at his 
residence. If the property be too ponderous, then the debtor 
must call upon the creditor a reasonable time before, and ask 
him to appoint a time and place when and where he will receive 
them. Jb. 

4. (Doubtful event.) Where each of the parties to a contract 
treat a matter as doubtful, and is content to take the risk of its 
turning out in a particular way, chancery will certainly not re- 
lieve against the event. Ascum v. Smith, 2 Penn. 211. 

5. (By sheriff at sale.) A sheriff is bound to sell the debtor’s 
whole interest in the land, and can lawfully reserve nothing for 
him, either in the land or the price of it, and any contract to do 
this in prejudice of the lien creditors would be positively illegal, 
and no action could be sustained, nor can the defendant by any 
transfer to another, give a right to enjoy the fruit of such a con- 
tract. Riegle v. Seiger, 2 Penn. 340. 
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6. (Performance by plaintiff.) When a contract is entire, before 
any recovery can be had of the consideration money, the plain- 
tiff must prove, that he has performed, or is ready to perform 
his part of the contract, or that the performance was prevented 
by the defendant. ‘Shaw v. Turnpike Co. 2 Penn. 454. 

7. (Waiver of right.) Either party may waive any right intro- 
duced into, or provided by the contract, either expressly or 
tacitly, by acts or declarations, fairly indicating a relinquishment 
of any provision or part of a provision, and without the perform- 
ance of which, unless relinquished or waived, a recovery could 
not be had. In all such cases, the facts are for the determina- 
tion of the jury; but whether, if established, they amount to a 
waiver, is a question of law. Jb. 

8. (Subscription for stock.) The benefit which results to indi- 
vidual property by the incorporation of a company and location 
of a public road, does not, in contemplation of law, enter into the 
consideration of the contract of subscription; and such sub- 
scriptions are necessarily subject to the power of the legislature 
to change the location of the road, where the contrary is not 
expressly stipulated. Irvine v. Turnpike Co. 2 Penn. 466. 

9. (In consideration of embarrassments.) A release in considera- 
tion of present embarrassment, is, necessarily, on an implied 
condition in morals, that advantage be not taken of it, after the 
the embarrassment has ceased. That which has been conceded 
to a debtor’s necessities, may be justly and honestly retracted 
on the principle of failure of consideration, when he no longer 
has necessities to be relieved. All that is wanting to that end, 
is a legal means, which the creditor may conscionably use when 
it is put into his hands by the debtor himself; such as a subse- 
quent promise to pay. McPherson v. Kees, 2 Penn. 521. 

10. ( Consideration.) A having released a debt of the estate of 
which he was executor, subsequently settled his administration 
account in the Orphans’ Court, as did also B his coexecutor. 
In consideration of some arrangement B charged himself with 
the debt thus released by A, and the accounts were confirmed. 
Held, that the confirmation of the accounts by the Orphan’s 
Court was a conclusive discharge of A from all liability to pay 
the debt released by him, and that there did not remain such a 
moral obligation on his part, as would be a sufficient considera- 
tion to support a subsequent promise to pay it. Such promise 
was without consideration, and there could, therefore, be no 
recovery upon it. Jb. 

See Consiperation, 1, 13; Foreign Law ann Jupements, 1. 
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CORPORATION. 

1. A charter of incorporation cannot be declared void in a col- 
lateral suit, it can only be vacated by a scire facias to repeal it ; 
or on writ of quo warranto, at the suit of the commonwealth. 
M‘Conaley v. The Centre and Kishacoquillas Turnpike Road 
Co. 1 Penn. 426. 

2. (Subscription for stock.) An agreement between commission- 
ers authorized to take subscriptions of stock, that a certain 
number of shares of fictitious stock shall be subscribed, in order 
to enable them to obtain a charter, is a fraud upon the bona fide 
subscribers, which will relieve them from any obligation to pay. 
Ib. 

3. (Subscription for stock.) A declaration made by a third person, 
in presence of the commissioner, to one about to subscribe for 
stock, that he can pay his subscription in work, and this is not 
objected to at the time by the commissioner, must be taken as 
his declaration; and there is no distinction between the com- 
missioner and the corporation, in regard to this promise. Jb. 

COURT AND JURY. See Evipence, 12. 

COVENANT. 

1. (Covenant against assignee of part.) Covenant will lie against 
an assignee of a lessee of part of the thing demised. Weidner 
v. Foster, 2 Penn. 23. 

2. (In slander.) In an action of slander, it is sufficient if the 
words be laid to have been spoken ‘in the presence of divers 
citizens,’ although it be not laid to have been in their hearing. 
Brown v. Brashier, 2 Penn. 114. 

3. (Warranty.) An assignee or grantee of land, may maintain an 
action of covenant against any of the prior grantors or assignors 
who have entered into a general warranty of the title ; and thus, 
whether he has a general warranty or not to himself. De 
Chaumont v. Forsythe, 2 Penn. 507. 

DEBTOR AND CREDITOR. 

(Remedy against indorser.) A creditor who has obtained judg- 
ment against the principal, against the indorsers, and against 
the absolute bail of the prineipal, and has issued execution and 
levied upon the land of the principal or of the absolute bail, 
may, nevertheless have execution of the chattels of the indorsers. 
Nothing but actual satisfaction can prevent him. Gro v. The 
Huntingdon Bank, 1 Penn. 425. 

See Conrract, 12. 

DEED. 

1. ( Delivery.) <A delivery is essential to the proper and legal 
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execution of a deed, and that delivery may be to the party, to 
one authorized by the party to receive it, or to a stranger for 
the use of the party; but the placing a deed on record by the 
grantor is not an absolute delivery, but only evidence of it, of 
which the jury may judge. Chess v. Chess, 1 Penn. 82. 
. (Delivery.) The date of a deed is prima facie evidence of the 


time of its delivery, but it is not conclusive. Hall v. Benner, | 
Penn. 402. 


DEVISE. 


(Lien on partition.) A devised his lands charged with certain 
legacies to B, C, and D, who made partition of the same among 
themselves. Held, that the legacies which before the partition 
were charged on the whole land, ceased to be a lien on the re- 
spective parts for more than the proportion allotted to each of 
devisees. McLanahan vy. McLanahan, 2 Penn. 279. 

EJECTMENT. 

1. (On warrant merely.) An ejectment may, in some cases, be 
supported on a warrant without a survey. Smay v. Smith’s 
E7y’rs. 1 Penn. 1. 

2.(Entry.) An entry is not necessary in any case in Pennsylvania, 
in order to enable the person who has title, to recover posses- 
sion of lands. Carlisle v. Stitler, 1 Penn. 6. 

3. (Conditional judgment.) When a judgment in ejectment was 
entered by agreement of the parties, to be released on the pay- 
ment of a certain sum, on or before a certain day, time is of the 
essence of the contract; and if the money be not paid on or 
before the day, the judgment becomes absolute and indefeasible. 
Gable vy. Hain, 1 Penn. 265. 

4. (Tender of deed.) S. sold to P. a tract of land, by articles of 
agreement, by the terms of which, a part of the purchase money 
was to be paid in hand, and the balance ‘as soon as S. should 
deliver P. a deed, or give him good security for the delivery of 
such deed.’ ‘Twenty-two years after the date of the agreement, 
P. obtained a patent for the land from the Commonwealth. 
Held, that 8. could not sustain an action of ejectment, to com- 
pel the payment of the balance of the purchase money, without 
first having tendered a deed to P, Southerland v. Perry, 2 
Penn. 145. 

5. (Uncertain verdict.) If a jury, in an action of ejectment, find 
a verdict for the plaintiff, and that he shall pay the defendant 
a specified compensation for improvements, and make that a 
condition of the recovery, a judgment upon such finding would 
be erroneous. But if in such case the jury award a jusé compen- 


we 
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sation to the defendant for improvements, it is uncertain; and 

perhaps would not vitiate the part which is certain, the verdict 

being complete without it. Allen v. Flock, 2 Penn. 159. 

6. (On title by judgment.) K. obtained a judgment against I, 
which bound his equitable title to a tract of land purchased from, 
and held by articles of agreement with G. G. subsequently ob- 
tained a judgment against L. in an action of covenant to recover 
a balance of the purchase money, upon which the land was levied 
and sold by the sheriff to G. to whose judgment the purchase 
money was applied by a judgment of the court, in a feigned 
issue between K. and G. to try the right thereto, K. afterwards 
issued an execution upon his judgment, and levied and sold the 
the same land; he became the purchaser, and brought an 
ejectment against G. to recover the land, after having tendered 
to him the balance of the purchase money due by I. on the 
articles. Held, that K. was not entitled to recover. Kerr v. 

Stiffey, 2 Penn. 175. 

ERROR. 

1. (On judgment satisfied.) A party who has recovered a judg- 
ment in the Court of Common Pleas, and received the amount 
of it from the defendant, will not be permitted to reverse that 

judgment on a writ of error. Laughlin vy. Laughlin’s adm’r. 1 
Penn. 114. 

2. (Retrazit.) Quere. If a plaintiff in error withdraws his writ, 

and has an entry made upon the docket, ‘ writ of error with- 

drawn,’ whether it is not a retraxit, and will not bar another 
writ. Ib. 

3. (Direction not affecting verdict.) In an action by Campbell's 
Executors v. Colhoun’s Administrators, for contribution on ac- 
count of purchase money and interest paid by the former on a 
joint contract, the court below charged the jury, that if the con- 
tract were not rescinded between Campbell and Colhoun, the 
former could not recover for interest paid. The jury found a 
general verdict for defendants ; held, that it appeared that the 
jury went on a distinct ground of fact, ‘ the rescission of the con- 
tract,’ and if error had been committed in the charge as to the 
principle, this court would not reverse on that ground, as it was 
without prejudice to the party. Campbell’s ex’s. v. Colhoun’s 
adm’rs. 1 Penn. 140. 

. (Charge as to witness’s meaning.) A judge cannot be required 
to give a legal construction to the words of a witness, and to 
say whether in point of /aw they sustain the allegation in point 
of fact. Sidwell v. Evans, 1 Penn. 383. 
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5. 


6. 


~! 


8. 


(Submission of law to the jury.) It is error to submit a question 

of law to the jury. Commonwealth v. Henderson, 1 Penn. 401. 
(Instruction on a fact.) If the éourt should decide from the in- 
spection of the papers, that a water-right and tilt hammer would 
pass by a sheriff sale as an appurtenant, it would be error ; it is 
a question of fact for the jury. Hall v. Benner, 1 Penn. 402. 


. (Omission to enter for whose use.) When a suit is brought 


‘for use, without specifying the persons for whose use it is 
brought, it is error in the court, to refuse to compel the counsel 
for the plaintiff to put the names of the persons for whose use 
it is brought upon the record, when requested by the defendant 
so todo. Holdship v. Dorane, 2 Penn. 9. 

(Mistake of judge as to fact.) ‘The circumstance of a purchas- 
er taking a deed, with a general warranty, does not form the 
slightest presumption, that he knew the title to be without 
suspicion; and the affirmance by a judge, in his charge to 
the jury of his opinion, as a matter of fact, that it does, is not 
error. Robinson vy. Justice, 2 Penn. 19. 


. (Direction as to producing papers.) On an application to com- 


pel the production of papers, very much is left to the sound dis- 
cretion of the court; and when it is exercised, it will require a 
strong case to induce this court to reverse their judgment. 


Cowles v. Cowles, 2 Penn. 139. 


See Evinence, I1, 14. 
EVIDENCE. 


1, 


re) 


4. 


(Reference to surveys.) In ejectment to recover a tract of land, 
where reference is made in a deposition to lines run and sur- 
veys made, and a draft is annexed which does not embrace all 
those lines and surveys, but only those of the tract in dispute, 
it will be sufficient, if the defendant was present to cross-exam- 
ine, and did not ask for any other or further draft. Smay v. 
Smith's E2’rs. 1 Penn. 1. 

(Sanity.) When the question to be determined by the jury is 
whether the grantor was sane or insane, at and about the time 
the deed was executed, it is competent to give evidence of his 
declarations made soon after the execution of the deed not to 
control its provisions, but for the purpose of proving imbecility 
of mind. Chess vs. Chess, 1 Penn. 32. 


. (Comparison of hand-writing.) A comparison of hand-writing 


is admissible in evidence in civil cases in corroboration of a be- 
lief of a witness founded upon actual knowledge. Bank of 
Penn. vs. Jacobs’ Adm’rs. 1 Penn. 161. 

(General opinion as to signature being a forgery.) The testimony 
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of an erpert, who speaks alone from his knowledge and skill in 
hand-writing, is not competent to establish a forgery. 1b. 

3. (Competency to prove hand-writing.) A witness is incompetent 
to prove a signature, without proof of having seen the person 
write, or of other circumstances to show knowledge of the hand- 
writing which he is called to prove. Boyd’s Adm’rs. vs. Wilson, 
1 Penn. 216. 

6. (To explain a written assignment.) Trustee for the payment of 
debts, paid a judgment against the debtor, and took an assign- 
ment in writing on the back of the bond on which it was en- 
tered, expressed to be for value received; held, that it was com- 
petent to prove by parol, that the assignment had been made 
to enable the trustee to enter satisfaction on it, and not to pre- 
serve it as a subsisting debt. Keller v. Leib, 1 Pen. 220. 

7. (Immaterial.) If evidence must be immaterial when given, 
the court ought to reject it. Jb. 

8. (Of character of plaintiff.) Where the plaintiff interrogated 
defendant’s witness as to a conversation which had taken place 
between him and a certain W. B.; and the witness stated the 
conversation, by which it appeared that he had not told W. B. 
all that he related in court, and the plaintiff then asked him 
‘ why did you not tell the whole truth to W. B.?’ and the witness 
replied, ‘I kept it back because I was living in the plaintiff’s 
house, as tenant, and if I had told it, he would have thrown me 
out neck and heels, he would have knocked my brains out; as 
soon as he did know it, he took out a lJandlord’s warrant,’ and 
the plaintiff then called W. B., and by him gave evidence to con- 
tradict the statement made of the conversation; held, that it was 
competent to the defendant to give evidence, that the plaintiff 
was a quarrelsome and dangerous man to those he had a preju- 
dice against. McKin v. Somers, 1 Penn. 297. 

9. (Exceptions to deposition waived.) When a party has an op- 
portunity of being present at the taking of a deposition, and 
does not choose to avail himself of it, he shall not afterwards be 
permitted to except to a leading question and answer, in such 
deposition, or to make formal objections against it. When a 
party attends, and objects to the form of the question, then if 
the opposite party persists, he does it at his peril. Jd. 

10. (Deposition taken at a former waiving.) A deposition taken 
in the Register’s Court, upon hearing of any cause litigated in 
that court, but not decided, is not evidence upon the trial of an 
issue between the same parties, directed by that court, without 
proof that the deponent is dead, out of the jurisdiction of the 
court, or unable to attend. Deitrich v. Deitrich, 1 Penn. 306. 
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11. (Proceeding in absence of material witness.) Query, whether 
the decision of the trying court upon the preliminary proof of 
the inability of the witness to attend, is the subject of error? 
db. 

12. (Construction.) The construction of written evidence is for 
the court, and of parol evidence for the jury; and an admixture 
of parol with written evidence draws the whole to the jury. 
Sidwell vy. Evans, 1 Pen. 383. 

13. (Deed.) It is competent to give evidence of what was said 
previously to the execution of a deed, in order to establish 
the fact that the grantee received the deed in trust for another. 
Ingham v. Mason, 1 Penn. 389. 

14. (Docket.) A certified copy of the docket entry of a suit can- 
not be received to establish the existence of a former suit pend- 
ing for the same cause; and if received, the error will not be 
cured by the instruction of the court in their charge to the jury 
to disregard it. Jb. 

15. (Delivery of deed.) The date of a deed is prima facie evi- 
dence of the time of its delivery, but it is not conclusive. Hall 
v. Benner, 1 Penn. 402. 

16. (Power by administrator.) A power of attorney, executed by 
an administrator, who does not therein style himself as such, 
by virtue of which a dispute is settled between his intestate and 
a third person, by the attorney-in-fact, is competent evidence 
to go to the jury, with the settlement and release, particularly 
if it did not appear that the administrator had any account in 
his own right to settle. Jrvin’s Adm’r. v. Allen, 1 Penn. 444. 

17. (Deposition written by attorney.) It is a fatal objection to a 
deposition taken to be read in evidence in a cause, that it is in 
-the hand-writing of an attorney concerned in the cause, or spe- 
cially employed by the party for that purpose, unless the oppo- 
site party, or his attorney, be present and consent thereto. 
Addleman vy. Masterton, 1 Penn. 454. 

18. (Notice to take deposition.) Where a plaintiff and defendant 
reside in the same town, a copy of a notice to take deposition 
left at the house of the defendant, with the defendant’s daughter, 
by the plaintiff, more than ten days before the day appointed 
for taking the depositions, is not a sufficient service of notice. 
Lemon v. Bishop, 1 Penn. 485. 

19. (Consideration of a deed.) Where no consideration is ex- 
pressed in a deed of bargain and sale, parol evidence may be 
given to show that a consideration did pass from the grantee to 
the grantor. White v. Weeks, 1 Penn. 486. 

VOL. IX.—NU. XVII. 20 
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20. (Erasure.) It is competent to prove that the words ‘ proceed- 
ings stayed by plaintiff’s attorney,’ which had been indorsed 
on a writ of liberart facias, and signed by the sheriff and which 
were struck out or erased by a line run through them, though 
still legible, were his return to that writ, and that he had not 
struck them out. Meredith v. Shewall, 1 Penn. 495. 

21. (Plaintif’’s account prima facie.) On an issue being joined, 
to ascertain the amount due upon a judgment, given as security, 
the court has a right to order, that the plaintiff’s account or 
statement of the amount due to him, shall be considered as 
prima facie evidence of his claim; and it is not error to instruct 
the jury, that the burden of proof falls upon the defendant, to 
show payment of the debt, or why it should not be paid. Gray 
v. Brackenridge, 2 Penn. 75. 

22. (Presumption from time.) The presumption of satisfaction 
which arises as toa bond, conditioned for the payment of money, 
after the lapse of twenty years, is equally applicable to an ad- 
ministration bond; and the proof of circumstances to prevent 
the presumption of payment from beginning to run one year 
after the date of the bond, rests with the plaintiff. McLean v. 
Finley, 2 Penn. 97. 

23. The exhibition of an administration account in the register’s 
office, within the period of twenty years before suit brought, is 
not such an act on the part of the administrator as will take the 
case out of the rule. Jb. 

24. (Partition by Orphans’ Court.) Where land is confirmed 
by the Orphans’ Court, in a proceeding on a writ of partition 
and valuation, to the eldest son, such confirmation is not con- 
clusive evidence that the title to the land is thereby vested ab- 
solutely in him; it is competent, on the trial of an ejectment 
for the land, for the other heirs to show, that the land was con- 
firmed to him under an agreement between all the heirs, by 
which a trust was established. And this may be shown even 
in an ejectment brought by one who purchased the land at 
sheriff’s sale, as the property of the eldest son, upon a judgment 
obtained against him after the confirmation by the Orphans’ 
Court, leaving it to the jury to determine, whether he is an in- 
nocent purchaser, without notice of such agreement. Bavington 
v. Clarke, 2 Penn. 115. 

25. (Deposition in hand-writing of attorney of party.) That 
part of a deposition which is in the hand-writing of the agent 
or attorney of the party, cannot be read, although an agent of 
the other party was present and cross-examined the witness, after 
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having objected to his competency, on the ground of interest. 
The cross-examination in the hand-writing of the justice is not 
exceptionable, and may be read. Patterson v. Patterson, 2 
Penn. 200. 

26. (Acknowledgement of deed not evidence of delivery.) The ac- 
knowldgement of the sheriff’s deed is not conclusive evidence 
of delivery, but taken in connexion with the fact of possession 
of the land being taken by the vendee, and continued, it is a 
strong proof of it. 1b. 

27. (Transcript of justice’s judgment.) In an action brought to 
recover the amount of a judgment rendered by a justice of the 
peace in another county, a certified transcript of such judgment 
is prima facie evidence, upon which the plaintiff may recover. 
Keck v. Appleback, 2 Penn 465. 

28. (To explain deed.) P.,S., M., and D. purchased a tract of 
land of E., and with L., S, and C. as their sureties, gave E. a 
bond for the price. It was understood by the parties, that L. 
was surety for P., and S. and C. for M. and D., and that 8. 
gave none. After several payments, E. brought suit. The 
writ was served upon all but M., and judgment obtained. A 
settlement was had between the defendants, to ascertain how 
much, as between themselves, each was to pay, and it was found 
that P. was deficient a large sum. P. and L. gave to M. and 
D. a bond to indemnify them for any money they might have to 
pay for P. on the bond to E. E. issued execution on her judg- 
ment, and sold the land of S., out of which she received the 
amount of her bond which should have been paid by P. S. 
being in bebt to H., and arrested by him, S. executed to him a 
power of attorney irrevocable for the use of H., to sue for and 
recover of and from the estate of P. and from L. all sums, &c. 
due S. P. died insolvent. Held, in a suit brought by S. for 
use of H. against M. to recover contribution for his portion of 
P.’s deficit, paid out of the property of S., and in which M. had 
pleaded in abatement, that H. had no authority to sue him, and 
issue was joined on that fact alone, that it was competent to 
prove by the subscribing witness to the power, who drew it at 
the request of S. and H. that all the circumstances of this trans- 
action, had been explained by S. to H., that it was this claim 
arising from this transaction and payment for P. to E. which 
was to be transferred, but it was P. and L. who were spoken of 
as liable to pay it. Mehaffy v. Share, 2 Penn. 361. 

29. (Record.) Where an action of assumpsit can, or must be 
brought, and the amount which the plaintiff seeks to recover, 
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appears by a writing under seal, or a judgment, such writing, 
or judgment, is evidence for the plaintiff in the action of 
assumpsit. Jb. 

See Agent anv Facror, 1; Awarp, 2; BarGain AND Sate, 1; 
Error, 4; Huspanp anv Wirt, 3; Lecacy, 3; Orrice AnD 
Orricer, | ; PLeapiNnG, 8 ; Prescription AND Presumption, | ; 
Wrrness, 2; Deep, 2. 

EXECUTORS AND ADMINISTRATORS. 

1. (With what value chargeable.) Where personal estate is 
appraised, and a part taken by the heirs at the appraisement, 
and a part sold at an advance upon the sum at which it was 
appraised, the administrator will not be charged with a propor- 
tional advance on the goods retained, without any evidence 
that the goods retained were of greater value than their ap- 
praised price. King v. Morrison’s adm’r. 1 Penn. 188. 

2. (Wot liable for mistake.) M. died in 1810, having in his pos- 
session a bond on his brother D., given in 1794, which came to 
the hands of the administrator, who, with D. in 1811, although 
the cause of action exceeded ¢ 100, entered before a justice of 
the peace an amicable action, and referred all matters in vari- 
ance to referees, who reported in favor of D.; from this the 
administrator appealed. In 1814, the Supreme Court decided 
that a justice had not jurisdiction by amicable action, and 
reference, where the cause of action exceeded $100. This 
decision was published in 1818, the appeal was then quashed ; 
D. obtained judgment by scire facias, reviving the original 
judgment in his favor before the justice. To this the adminis- 
trator issued a certiorari, reversed the judgment for want of 
jurisdiction in the justice, and to the next term, in 1820, brought 
suit on the bond, and recovered judgment. D., who in 1820, 
was solvent, when judgment was rendered against him, had 
become insolvent and the debt was lost. Ey referring to the 
record of the proceeding in court, it appeared the administrator 
had eminent counsel. 

Held, that although the proceeding before the justice had been a 
mistake, the administrator was not liable for the debt which 
had been lost. Jb. 

3. (Chattel of no value.) J. M. left a slave of advanced age, who 
by the advice of appraisers, and the family, was not appraised, 
and lived with the family till they separated, and with the 
widow until her death, and since that lived with the adminis- 
trator. At the time of the account taken, 1827, she was of no 
value, and the administrator agreed to keep her during her life. 
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4. 


- 
a. 


6. 


~ 


Held, that under the circumstances of the case, the administra- 
tor was not chargeable with the value of her services. 1b. 
(Sale of goods on credit.) If executor or administrator sells 
goods of testator or intestate, and do not take security for the 
price, he is generally charged with the amount. If the bail or 
security is a man generally reputed good for so much, it is suf- 
ficient; it is not necessary that he should be a freeholder. 
Konigmacher v. Kimmel, 1 Penn. 207. 

( Waste by feme covert executriz.) A wife executrix, whether 
so constituted before or after marriage, may be sued with the 
other executors, or if sole executrix, with her husband; and in 
either case, after judgment against her as executrix, may have 
a devastavit fixed on her and her estate, and her personal or real 
estate sold for it. Gratz v. Phillips, 1 Penn. 333. 

(Lien of judgments.) Executors who were authorized to sell 
the real estate of their testator, for the payment of certain lega- 
cies, sold the same, and afterwards settled their account in the 
Orphans’ Court, by which it appeared that there were assets to 
pay the legacies: the legatees afterwards filed refunding bonds, 
and brought suits against them as executors, and obtained 
judgments. Held, that such judgments are not liens on the real 
estate of the executor. McCulloch v. Sample’s Ex’rs. 1 Penn. 
422, 


. (Power to sell land.) H. devised to his wife S. his dwelling, 


&c. ‘ with full privilege of the same as long as she is willing to 
manage the place.’ ‘In case it should be too burdensome to 
her, and she and my creditors will agree to dispose of the land, 
&c., or in case of her death, then it is my will that my execu- 
tors sell the same at public or private sale, to the best advantage.’ 
He directed, in the event of a sale, that after paying his debts, 
his wife should have ‘the one third of all money left.’ He em- 
powered his ‘executors, or the survivors of them, to make good 
assurance and good title to the purchaser,’ and appointed two 
executors. S. went into possession, and some time after one 
of the executors, and some of the heirs, but not all, met and 
consulted about selling, which S. at first opposed, but upon the 
representation of some of the children, that she could live better 
on the interest, and if that were not sufficient, some of the prin- 
cipal might be taken, she assented. This executor offered the 
land at public sale, when the widow gave notice that she would 
not give up the land, the executor, notwithstanding, sold. In 
this proceeding the co-executor, who was then in full life, was 
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not consulted, and took no part. The co-executor died, and 
the surviving executor then made a deed to the purchaser, who 
brought ejectment against S., the widow, to recover the land. 
Held, that the land was given to her for life, and a naked au- 
thority to the executors jointly to sell by her consent, or after 
her death, and that one could not sell; and that it was doubtful 
whether the deed of the survivor to a purchaser on sale by him 
alone in the life time of the co-executor, would make such sale 
good, but it would not be good without the free and renewed 
consent of the widow. Kling v. Hammer, 2 Penn. 349. 

8. Her consent to sell, made necessary by the terms of the will, 
was in the nature of a license or authority, and was revocable, 
unless given upon some valuable consideration so as to couple 
it with an interest. Jb. 

9. (Liability of joint executors.) One executor, barely permitting 
a co-executor to receive money, where there are no grounds to 
suspect danger of losing it, does not make him liable therefor ; 
but when one executor has money actually in his hands, and 
pays it over to the other, or when he actively assists to have it 
put into the hands of the other, he is generally liable. Sterrett’s 
Appeal, 2 Penn. 419. 

10. (Payments to heirs.) It is the duty of the Orphans’ Court, to 
allow to executors and administrators, in the settlement of their 
accounts, a credit for payments made to heirs or distributees. 
And herein of the manner in which such allowance should be 
made and stated. Jb. 

11. (Legal advice.) When an estate is so situated, that legal 
advice is proper to direct the course of the executors, the rea- 
sonable counsel fees paid by them, are a just charge against the 
estate. Ib. 

12. (Costs of litigating account.) When an executor presents an 
administration account to the Orphans’ Court which exhibits a 
balance in his favor, but which being referred to auditors, their 
report exhibited a balance against the accountant, he and not 
the heirs should be charged with the expense of such reference. 
Ib. 

13. (Remedy for waste.) The bare receipt of assets is not the 
commencement of an administration of them; but for wasting 
and converting them by the first administrator, an administrator 
de bonis non has no title to sue at law or in equity; the remedy 
being immediately by the creditors or parties ultimately entitled. 
Kendall v. Lee, 2 Penn. 482. 

14. (Remedy on bond to executor.) A bond taken by an execu- 
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tor or administrator for the debt of a decedent, discharges the 
old duty, and creates a new one; and an administrator de bonis 
non could not sue on such bond. Jb. 

15. ( When an action for trespass personal and when as executor.) 
When an action is on a contract with the decedent; or for a 
tort to the goods before they have actually come to the execu- 
tor’s possession; it can be maintained by him only on the de- 
cedent’s title, and consequently only in a representative char- 
acter; but when it is a contract, expressed or implied, which 
has sprung up or been created since the decedent’s death ; or 
for a tort to the goods in the executor’s possession, or for con- 
verting or detaining them, having escaped from his possession ; 
or for the price of them, having been sold by him; it can be 
maintained only in his own right, and the naming himself ex- 
ecutor, will not change its nature. Kline v. Guthart, 2 Penn. 
490. . 

See Evivence, 7, 8, 16; Pieapine, 1, 3, 4. 
EXTINGUISHMENT AND SATISFACTION. 
1. (Drafts, bank notes.) A & Co. and B & Co. contracted 
jointly to purchase from C a quantity of wheat, for which they 
were to give the notes of certain banks, which were specified. 
A part of the wheat was delivered to A & Co. and a part to B 
& Co. without the knowledge of C, for which their respective 
receipts were taken. Afterwards A & Co. gave drafts to E, 
at forty-five days, for the grain received by them; which the 
receipt stated would be considered as so much money, when 
paid. B & Co. also gave their draft at forty-five days on F 
for the wheat they had received, in the acknowledgement of 
which it was set out, ‘that when paid it would be in full.’ On 
receiving these drafts, C gave up the receipts which A & Co. 
and B & Co. had given for the grain. Held, that by the ac- 
ceptance of these drafts, the joint contract of the partner firms 
was not merged in their separate responsibility. Tyson v. Pol- 
lock, 1 Penn. 375. 

. (Levy on land.) The bare seizing land in execution to the 

value of the debt is not a satisfaction. Gro v. The Hunting- 

don Bank, 1 Penn. 245. 

(Levy on land.) A. C. sells, by articles of agreement to J. M. 

a tract of land, for which he is to execute a conveyance upon 

the payment of the purchase money, for which he takes a judg- 

ment bond from J. M. Subsequently B.C. enters the judg- 
ment bond, issues a fi. fa., levies upon the land, which is after- 
wards sold by the sheriff, and B. C. becomes the purchaser, for 
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asum less than one half of the judgment: Held, That such 
sale and purchase is an equitable extinguishment of the whole 
amount of the judgment. Chew’s Ex’r v. Mather’s Adm’r. 1 
Penn. 

4. (By devise.) H.S. conveyed a house and lot to D. L., in 
consideration whereof, D. L. executed eight single bills of fifty 
dollars each to B. T. and eight to J. K. in which B. 'T. was his 
security. D. L. and B. T. entered into an agreement by which 
the deed from H.S. was to remain in the hands of B. T. as 
security for the payment of the eight notes due to him, and the 
eight notes due to J. K. in which B. T. was security. B. T. 
afterwards, and before the payment of said notes, died, having 
first made a will by which he devised to the wife of D. L. the 
aforesaid house and lot: Held, That such devise released D. 
L. from the payment of the eight single bills to B. T. but did 
not release him from the payment of the eight single bills to J. 
K. in which B. T. was security. Lemon v. Thompson’s Adm’r. 
1 Penn. 482. 

See Deptor anp CrepiTor, 1. 

FOREIGN ATTACHMENT. See Arracument Foreten. 

FOREIGN LAWS AND JUDGMENTS. 

Municipal law is a matter of compact, and as such the construc- 
tion of foreign statutes, as in the case of any other written com- 
pact, belongs to the court; and there is no distinction in this 
respect, between the written and unwritten law. Sidwell v. 
Evans, 1 Penn. 383. 

FRAUD. 

1. (Deed.) A deed procured by actual fraud, is void, and cannot 
be confirmed by subsequent acts or declarations of the grantor. 
Chess v. Chess, 1 Penn. 32. 

2. (Mortgage.) A mortgage of personal property, without a de- 
livery of possession, or the other indicia of ownership, is fraud- 
ulent as to creditors; and upon the death of the mortgagor, 
the mortgagee is not entitled to a preference over the other 
creditors, to have his debt paid first out of the proceeds of the 
mortgaged property. Welsh v. Hayden’s Ez’or. 1 Penn. 57. 

3. (Conspiracy.) A being indebted to B, held certain choses in 
action, which he assigned to C without consideration, and took 
the benefit of the insolvent law. Held, that if this arrangement 
was made between A and C for the purpose of preventing B 
from recovering his debt, that they are both liable in an action 
for a conspiracy at the suit of B. Penrod v. Mitchel, 2 Penn. 
126. 
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4, 


M. had a judgment against W., who conveyed his land to C. ; 
and on this W. and C, executed a bond and warrant to M. to 
secure the judgment debt, which was ultimately paid by C., 
subsequently reconveyed to W. and claimed to be substituted 
for M. in the character of a surety. Held, that C. having had 
the means of payment put into his hands by W., had himself 
become the principal debtor, and it was not competent for C., 
in order to avoid the effect of this, to allege that the conveyance 
to him was fraudulent and void; its object having been to elude 
W.’s creditors. Munroe v. Wallace, 2 Penn. 173. 


See Corporation, 2. 


FRAUDULENT CONVEYANCE. 


1. 


(Chattels leased to vendor.) Personal property purchased at a 
sale by the sheriff, and left in the possession of the defendant, 
under a lease from the purchaser, is not subject to be sold again 
as the property of the same defendant, to satisfy a debt which 


was due at the time of the first sale. Myers v. Harvey, 2 
Penn. 478. 


. (Voluntary Conveyance.) A conveyance of a tract of land by 


a father to his sons, in trust for the payment of all judgments 
on record against the grantor, and for his maintenance, and 
that of his family, is fraudulent as to creditors. Johnston v. 
Harvey, 2 Penn. 82. 

A purchaser from the sons is affected by the fraud, when the 
language in the deed raises such a presumption of the existence 
of other than judgment creditors, as should put a cautious and 
conscientious man upon inquiry. JO. 


. (Chattels on land of vendor.) H. rented a farm from 8. and 


being in arrear for rent, his personal property, consisting of his 
stock, farming utensils, &c., was sold on a landlord’s warrant, 
and bought by F. his brother-in-law, who lived at some distance, 
and left it in H.’s possession; F’. executed to S. a note for the 
rent of the farm on which H. then lived, for the ensuing year, 
and on the same day, he and H. entered into a written agree- 
ment, by which H. was to work on the farm rented from S. to 
F. for one year, at $5,00 per month; and F. was to furnish all 
farming implements, and horses, cows, and every utensil that 
is necessary to enable H. to work said farm. Afterwards H. 
being indebted to F. in a note, sold F’. wheat which was grow- 
ing on this farm, before this agreement, and which was not sold 
on the landlord’s warrant, and a receipt was executed for the 
amount, and H. went with F. alone, and showed it to him; H. 
continued to live on the farm with the same stock, and under 
VOL. IX.—NO. XVII. 21 








166 Digest of Recent Decisions. [Jan. 


on 


an agreement for that purpose, he cut the wheat and stacked it 
on the farm, where it was levied on about a month after, and 
sold by a constable upon an execution against H. as his pro- 
perty, to N. Ina suit brought by F. against N., held, that it 
was not error to charge the jury that if the transactions between 
H. and F. were bona fide, and the possession of the wheat was 
actually transferred by H. to F., F. was entitled to recover. 
Herron v. Fry, 2 Penn, 263. 


- Ifin truth H. was fairly employed and paid by the month by 


F., F. was as much in possession by H. as his servant, as if a 
stranger had been employed by him. Jb. 


GUARDIAN AND WARD. 


1. 


i) 


(Loss.) B.K., in 1815, was appointed guardian of J. ; shortly 
after, J. W., brother-in-law of J., and administrator of the estate 
of his father, settled his administration account, by which a 
balance was found in his hands. In 1816, B. K. received part 
of that balance in cash, and for the residue coming to his ward, 
took J. W.’s bond without security. At that time, J. W. was 
in good circumstances, he kept a store, and up to the year 1820, 
continued to have a large amount of real and personal pro- 
perty in his possession; then he sold a tract of land which he 
had bought at a very high price, at a loss of about $12,000, 
and shortly after made an assignment for the benefit of his 
creditors, by which it appeared that he was largely indebted. 
The assignees paid fifty-five per cent. of his debts. Up to the 
spring of 1820, many of his neighbors, and among them the 
mother and another brother-in-law of J., loaned him different 
sums of money. /feld, that B. K., the guardian, was not 
chargeable with the loss upon the bond he had taken of J. W. 
Konigmacher v. Kimmel, 1 Penn. 207. 

(Loss.) More ought not to be expected from guardians, than 
common prudential care ; they should not be made liable, unless 
under unfavorable circumstances, their acts expose them to the 
animadversion of the law, for supine negligence, showing care- 
lessness of duty, and of the ward’s interest; or where the loss 
is occasioned by their own act, in giving credit, without taking 
security. Jb. 


. (Zoss.) So if a guardian has in his hands money of his ward, 


and puts it out, he will generally be liable, unless he take 
surety in the note, &c.;. not so if he take a mortgage on land, 
and an old title, unknown at the time, should sweep away the 
property mortgaged. Jb. 
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4. 


Cr 


(Suits for demands of ward.) But where the fund never actu- 
ally came to the hands of the guardian there is a difference ; 
he is not bound instantly, to sue in all directions, if to all ap- 
pearance the money is safe. Jd. 


. (Settlements by guardian.) A settlement made by a guardian 


once in every three years in pursuance of the third section of 
the act of the 3lst March, 1821, is not conclusive upon the 
ward but may be impeached upon the final settlement of the 
account when the ward arrives at full age. Bowman v. Herr’s 
Ex’ors. 1 Penn. 282. 


. (Lands held in trust.) E. was the guardian of W., and with 


her money purchased land in trust for her, by a deed, in which 
the trust was not declared, he afterwards made an assignment 
of this land to trustees for the payment of his debt. The 
trustees sold it, and before the distribution of the fund, W. 


gave notice of her claim, and brought suit for the money. 
Held, that she was entitled to recover. Wolf v. Eichelberger, 
2 Penn. 346. 


HUSBAND AND WIFE. 


1. 


3. 


(Amicable suit.) Wherever a husband and wife can sue or be 
sued by adversary process, an amicable action can be entered, 
and she and her rights are as much bound as if the proceeding 
had been adversary. Gratz v. Phillips, 1 Penn. 333. 


. (Survivorship.) An assignment by a husband, under the in- 


solvent laws, of his wife’s choses in action, defeats her right of 
survivorship, in case he dies before they are reduced into pos- 
session. Richwine v. Heim, 1 Penn. 373. 

(Evidence of marriage.) For civil purposes, reputation and 
cohabitation are sufficient evidence of marriage. Senser v. 
Bower, 1 Penn. 450. 


See Executrors ANp ADMINISTRATORS, 5; ExTINGUISHMENT AND 


Satisraction, 4; Limrration, 4; Parent anp Cuixp, I, 4. 


INFANT. 


1. 


2. 


(Partition.) Where any one, even an infant, does that which 
by law he is compellable to do, such as making equal partition, 
he is bound. Bavington v. Clarke, 2 Penn. 115. 

(Agreement.) A took land at the appraisement in the Or- 
phans’ Court, and entered into a recognizance with B as his 
security, to his co-heirs, of two of whom, C and J. B. was guar- 
dian, A sold the land so taken to E, another heir, and an agree- 
ment was executed by which E was to pay the valuation money, 
including A’s share, to A and the heirs, and he executed a 
mortgage for this purpose. This agreement was signed by C, 
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who was still a minor, and by B, without stating the character 
in which he signed. After C came of age, she brought suit on 
recognizance for her share. Held, that she was not barred by 
this agreement, and that it was not valid. 


Commonwealth v. 
Hantz, 2 Penn. 333. 


. (Agreement.) Infants are only capable of making contracts 


for necessaries, or of doing those things voluntarily, which by 
law they might or could be compelled to perform. 1b. 


INTESTATE AND DECEDENT. 


1. 


we 


(Sale discharges lien.) A purchaser of land, sold by an ad- 
ministrator, by an order of the Orphans’ Court, takes the land 
discharged of the lien of a legacy. M‘Lanahan’s Ex’rs. v. 
M‘ Lanahan’s Adm’r. 1 Penn. 96. 


(Partition binds feme covert.) When under proceedings in 
partition in the Orphans’ Court to divide the lands of S. the 
same was appraised and taken by M. who had married one of 
the children of S. and who acknowledged recognizances to the 
other children for their shares ; the wife of M. can claim nothing 
against her husband or a purchaser of his estate, but the undi- 
vided share which descended to her, and which remains spe- 


cifically in land after all the purposes of distribution have been 
answered. Johnson v. Matson, 1 Penn. 371. 


. (Lien on lands.) ‘The debts of a deceased ‘person remain a 


lien on his real estate for seven years, and if a suit for the 
recovery thereof is commenced immediately before the seven 


years expire, the lien is thereby continued five years longer. 
Trevor v. Ellenberger, 2 Penn. 94. 


. Conditional verdict.) Where a covenant was made in articles 


of agreement to convey a tract of land, so taken and incumbered, 
clear of incumbrances, and the vendee, with a full knowledge 
of such incumbrance, enters into possession, and pays his pur- 
chase money, and takes a deed for the land ; and subsequently 
within twenty years after such recognizance was entered, brings 
an action of covenant on the article, assigning as a breach, 
that the vendor did not make him a deed clear of incumbrances, 
and at the time of the trial, twenty years had elapsed from the 
entering of the recognizance, whereby his land was discharged ; 
in such case the vendor would be entitled to recover nominal 
damages only, and if a deed had not been given, a proper ver- 
dict would be to find for the plaintiff, a sum sufficient to com- 
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pel the vendee to make a deed, to be released on a deed being 
made. Allen v. Sawyer, 2 Penn. 325. 

See Execurors anp Apministrators, 1, 3, 4, 5,6; PrincrpaL 
AND Surery, l. 

JOINT PURCHASERS. 

(Not partners.) Joint purchasers, without an agreement of part- 
nership, would not be entitled to the remedies, nor subject to 
the responsibilty of partners. Campbell’s ex’rs. v. Colhoun’s 
admrs. 1 Penn. 140. 

JUDGMENT. 

1. (Lien.) The revival of a judgment by an amicable scire facias 
post annum et diem, creates a lien upon the real property of the 
defendant, acquired after the entry of the original judgment. 
Clippinger v. Mill r, 1 Penn. 64. 

2. (Priority of Lien.) M. obtained judgment in November, 1808, 
upon which he issued a sei. fa. to August term, 1810, to which 
the plea of payment was put in, and issue joined thereon. His 
counsel was appointed president judge, and in 1816 a list of 
causes in which he had been concerned, and among them this, 
was certified for a special court. On this list the words, ‘ set- 
tled says Mr. Duncan,’ were written in the hand-writing of the 
judge, in the entry of this cause; and again, on another list, 
certified in 1817, the word ‘settled.’ Mr. D. was counsel for 
the defendant, and these entries were never transferred from 
the trial lists, but, in 1823, they were on motion ordered to be 
stricken out, and in 1825, a verdict and judgment rendered for 
the plaintiff. eld, that the lien of the judgment remained, 
and was not postponed to a judgment obtained against the de- 
fendant afier these entries had been made, and before they had 
been stricken out. Moore’s adm’rs. v. Kline, 1 Penn. 129. 

3. (Power to confess.) A bond, with a warrant of attorney to 
confess judgment, authorizes the entry of but one judgment; 

the entry of a second, upon the same warrant, is wholly irregu- 

lar. Ulreich v. Poneida, 1 Penn. 245. 

( Uncertain in amount.) A judgment entered upon a bond, in 

the penalty of one hundred dollars, with a warrant to confess a 

judgment, having a condition thereunder written, that the ob- 

ligor will pay a fine and bill of costs, then uncertain, as to amount, 

is valid. Holden v. Bull, 1 Penn. 460. 

5. (Lien.) The order of the Court of Common Pleas, opening a 
judgment and letting the defendant into a defence, does not 


destroy the lien from the original date of its entry. Steinbridge’s 
Appeal, 1 Penn. 481. 


—_ 
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6. (Lien.) The land of D. H. having been levied, and advertised 
for sale by the sheriff on a venditioni exponas, before the day of 
sale, D. H. by a verbal agreement, transferred the surplus of 
what the land might sell for, beyond the payment of incum- 
brances, to L. S. to indemnify him against certain liabilities. 
Two days afier the sale, before the deed was acknowledged, 
and before all the purchase money was paid, A. D. H. entered 
a judgment against D. H. and issued a fi. fa. with directions to 
the sheriff to retain the surplus. eld, that the judgment en- 
tered after the day of sale, was not a lien on the land; and the 
Ji. fa. could not take the money, because the agreement between 
D. H. and L. S. was a legal transfer of it before it issued. Hahn 
v. Smith, 1 Penn. 484. 

7. (Priority.) J. sold a house and lot to R., by articles of agree- 
ment, and delivered the possession, upon receiving one half of 
the purchase money. J. afterwards brought an ejectment to 
compel the payment of the balance, and recovered a judgment, 
to be released on the payment of the money within nine months. 
After the lapse of nine months, N. obtained a judgment against 
R. Subsequently J. took out a hab. fas. pos. which was put 
into the hands of the sheriff; when D. loaned to R. a sum of 
money sufficient topay J. J. then delivered a deed to R. which 
had been previously executed, for the house and lot, and R. 
immediately executed a mortgage to D. to secure the money so 
advanced by him. The house and lot was afterwards sold upon 
the mortgage. for a sum insufficient to pay both N.’s judgment 
and D.’s mortgage. Held, that N.’s judgment was entitled to 
priority. Lynch v. Dearth, 2 Penn. 101. 

8. (Does not prevent partition.) A judgment against a tenant in 
common, does not prevent a partition, at his instance against 
whom the judgment is, or that of any other of the tenants. If 
partition is made, the lien of the judgment will attach to the 
part alloted to the defendant in the judgment. So also in case 
of a mortgage on an undivided share of land. Bavington v. 
Clarke, 2 Penn. 115. 

9, (Lien lost.) A judgment was entered on the 11th February, 
1811, and the 13th April, 1812, the defendant’s attorney signed 
the following agreement on the precipe for the execution, which 
was on the docket. ‘I, as attorney of defendants in this case, 
agree that fi. fa, issue for the residue of said judgment, without 
any revival of the same.’ An execution was then issued, and 
put into the hands of the sheriff, which was found in the protho- 
notary’s office, without any return upon it. On the 16th No- 
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vember, 1816, the defendant confessed a judgment of revival. 
Held, that the lien of the judgment of 1811 was lost. Com- 
monwealth v. Barker, 2 Penn. 232. 

10. Interlocutory, not subject of error.) A jodgment on scire fa- 
cias to substitute parties, is merely interlocutory, and therefore 
not ground for a writ of error. Bachman v. Johns, 2 Penn. 331. 

11. (Binds only parties summoned.) A summons in debt issued 
against A, B, and C, trading under the firm of A and Com- 
pany, which is served upon A alone, a rule of reference entered, 
which is served upon A alone; arbitrators chosen who report 
‘That after hearing the parties, their proof, &c. they find for 
the plaintiff a certain sum, upon which a general judgment is 
entered, and an execution issued. Held, that such judgment is 
void as to B and C, and that an execution against them on such 
judgment, although issued more than seven years after the 
rendition of the judgment may be set aside on a writ of error. 
Brown v. Kelso, 2 Penn. 427. 

12. (Discharge of lien on sheriff’s sale.) Real estate having been 
sold by the sheriff, on an execution against an heir, to whom 
the estate descended, it was held, that judgments against the 
ancestors, from whom the estate come, must be paid by the 
sheriff out of the proceeds of the sale. Milliken v. Kendig, 2 
Penn. 477. 

13. (Lien postponed by consent.) An order to the sheriff, by a 
judgment creditor or his attorney, not to consider his judgment, 
in holding an inquisition on the defendant’s real estate, will 
postpone that judgment to all others, then being against the 
defendant. Patterson v. Cummin, 2 Penn. 520. 

See Exrincutsument, 2; Sarisracrion, 3; Pieapine, 2, 3; 
Executor anp ApministraTor, 1, 3, 4,5; PrincrraL AND 
Surety, 1; Esecrmenr, 6. 

JURY. 

(Exception to jurors.) The court sustained the challenge of a 
juror on the ground that he was subpeenaed as a witness to im- 
peach the credit of another important witness, who was to give 
evidence in the cause in which he was called as a juror. Chess 
v. Chess, 1 Penn. 32. 

See Evivence, 12. 

LANDS AND LAND OFFICE. 

1. ( Warrant.) A precisely descriptive warrant must be followed 
up with reasonable attention, in order to give title from its date. 


So of a vague warrant from the time of survey. Chambers v. 
Mifflin, 1 Penn. 74. 
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2. (Warrant not returned for a long time.) If an owner of a vague 
or removed warrant has suffered it to remain unreturned for 
more than twenty-one years, and during that time has exercised 
no act of ownership upon the land, the State or any person has 
a right to consider it as derelict, and whoever purchases and 
pays for the land, under such circumstances, has a good title. 
Lb. 

LANDLORD AND TENANT. 

(Denying title.) In an action brought by a landlord against his 
tenant, to recover the rent, it is not competent for the tenant 
to give in evidence, that immediately after the term had end- 
ed, for which the rent was claimed, the landlord was ejected 
from the land by an execution which issued upon a judgment in 
an action of ejectment, which had been brought against the 
landlord and the tenant during the pendency of the case. Mc- 
Cleary v. Allen, 2 Penn. 144. 

See Way-coine Crop, 1, 2. 

LAW AND FACT. See Conrracrt, 10. 

LEGACY. 

1. (Charged upon land; remedy.) 'To recover a legacy charged 
upon land, the most approved form is to bring the suit against 
the executors and the terre-tenants of the land generally by 
name. McLanahan’s ex’rs. v. McLanahan’s adm’rs. 1 Penn. 
26. 

2. (Charged upon land.) When a testator, by his will, blends his 
real and personal estate, he thereby charges his land with the 
payment of legacies. Jb. 

3. (Adeemed.) Parol evidence of the declarations of a testator 
at the time the will was written, may be received in evidence, 
to support the presumption that the legacy was adeemed by 
the testator in his lifetime. Baily v. Snyder’s Ex’rs. 1 Penn. 
126 

See Way-corne Crop. 

LIEN. See Jupements ; WiLL; [NTrestate, AND Decepent, 3. 

LIMITATIONS. 

1. (Of right of entry.) Every owner is in possession until some 
person actually enters on him under an adverse claim, and the 
statute of limitations begins to run from the time actual adverse 
possession is taken only. Carlisle v. Stitler, 1 Penn. 6. 

2. (Right of entry by feme covert.) The disability of marriage 
cannot be added to the prior disability of infancy, to avoid the 
operation of the statute. Ib. 

3. (Right of entry.) W. L. owned a tract of land containing 
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two hundred and eighty-seven acres, under an application and 
survey, of which he never had actual possession, and died in 
1784, leaving issue Elizabeth in her minority, who at the age 
of twenty, married J. C. in April, 1787. At the time of the 
death of W. L. all but eighty acres of the said tract was held 
adversely by C. S. under a younger tifle, by improvement, 
warrant and survey, who in 1793, bought under another title, 
the said eighty acres, and took possession, which was held by 
those claiming under him. J. C. intermarried with E., died in 
1815, and to February term, 1818, the said E. C. brought 
ejectment. Held, that as to so much of the tract of which said 
C.S. had adverse possession at the death of W. L., the said E. 
his daughter, was barred by the statute of limitations, but that 
as to the eighty acres of which the said C. S. took adverse pos- 
session in 1793, she was not barred. Ib. 


. (Right of entry by feme covert.) When the right to the eighty 


acres descended to E. C. in law she acquired the possession, 
and the true construction of the act of limitations gives a feme 
covert the same time when adverse possession is taken of her 
lands while she is covert, as it would have given her if there had 
been adverse possession and the lands had descended to her 
when she was covert. Ib. ' 


. (Acknowledgement by partner.) The acknowledgement of a 


debt, barred by the statute of limitations, by a partner after the 
dissolution of the partnership, does not operate to revive the 
debt, and avoid the statute of limitations as to the other part- 
ners. Searight v. Craighead, 1 Penn. 137. 

(When statute begins to run.) If one joint purchaser pay the 
accruing interest on the purchase money, from time to time, a 
right of action for a moiety of each payment would arise instantly 
on the other joint purchaser, which would be barred by the lapse 
of six years from the payment before suit brought. Campbell’s 
evr. v. Colhoun’s adm’r. 1 Penn. 140. 


. (Pawn.) The redemption of a pawn is not affected by the 


statute of limitations, which runs only from the conversion of the 
thing pawned. But a simple contract debt is not protected from 
the statute, because accompanied with a pledge as a collateral 
security. Boyd’s adm’r. v. Wilson, 1 Penn. 226. 


. (Debt of insolvent.) By the express provision of the insolvent 


law, the statute of limitations does not run against debts due by 
an insolvent debtor. ’eathers’ Appeal, 1 Penn. 322. 


. (When statute begins to run.) In an action for money had and 


received, brought to April term, 1825, to recover the amount 
VOL. 1X.—NO. XVII. 22 
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paid on an article of agreement for the sale of land, which was 

entered into between the parties in the year 1800, where nothing 

had been done by the defendant until 1824, which would entitle 

the plaintiff to rescind the contract, the statute of limitations is 

= to bar the action. Leinhart v. Forringer, 1 Penn. 
92. 

10. (Of real action.) If a man enters on land as guardian in 
right of his wife, by which his possession would not be, at first, 
adverse ; it would require some decisive act or declaration to 
make it so, to entitle him to hold by the statute of limitations. 
Mc Masters v. Bell, 2 Penn. 180. 

11. (Of set-off of account.) Whether a possession is adverse or 
otherwise, is a fact for the jury. Ib. 

12. (New promise.) An unqualified acknowledgement of a sub- 
sisting debt, raises a new promise by legal presumption, and it is 
the duty of a jury to infer a promise to pay. But if such ac- 
knowledgement is accompanied with explanations or words in- 
consistent with a promise to pay it is not sufficient upon which 
to infer a new promise. Church v. Feterow, 2 Penn. 301. 

13. (New promise by husband and wife.) A promise by husband 
and wife during coverture, to pay the debt of the wife, contract- 
ed before marriage, and which was barred by the statute of limi- 
tations, will not revive such debt, so as to give a right to recover 
against the wife, after the death of her husband. Kline v. 
Guthart, 2 Penn. 490. 

See Evipence, 12, 13. 

MERGER. 

(Of agreement by deed.) A, by articles of agreement, sold to B 
a tract of land, containing a certain number of acres and perches, 
and subsequently executed a deed of conveyance therefor, and 
received B’s notes, and a mortgage, to secure the payment of 
the purchase money ; upon a suit brought upon these notes, it 
was held, that B could not avail himself, as matter of defence, 
that there was a deficiency of eleven acres, and one hundred 
and twenty-three perches, in the quantity of the land conveyed. 
The articles of agreement, were merged in the deed. Haggerty 
v. Fagan, 2 Penn. 533. 

MORTGAGE. 

(Of rent.) A mortgage of rent charge, is but a security for the 
debt; and without possession or demand-of payment, does not 
amount to an absolute transfer. Weidner v. Foster, 2 Penn. 23. 

OFFICE AND OFFICER. 

(Authority, how far examinable between third parties.) Wherever 
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a person has color of authority, and acts under a commission 
from the appointing power, but which it may be alleged has 
been forfeited by some act, perhaps of an equivocal nature, in 
all such cases the validity of the commission cannot be exam- 
ined in a suit in which he is not a party. If a person usurps 
an authority to which he has no title or color of title, his acts 
would be simply void. But a colorable title to an office, can be 
examined only in a mode in which the officer is a party, and 
before the proper tribunal, the Supreme Court, in whom by act 
of assembly, all the authority of the King’s Bench is vested. It 
is not therefore competent, when a deposition is offered in evi- 
dence, and the commission of the justice of the peace, before 
whom it was taken, is shown, to prove that, after he was com- 
missioned, he removed out of his proper county, where the 
deposition was taken, and thereby vacated his office. McKim 
v. Somers, 1 Penn. 297. 


ORPHANS’ COURT. See Intestate anp Decepent, 1; 


GUARDIAN AND Warp. 


PARENT AND CHILD. 
(Alienation of childs right by its mother.) The alienation of an 


improvement-right by the widow, after the death of her husband, 
leaving an infant two years of age, will not bar the right of such 
infant to recover the land, when it arrives at full age, even if 
the consideration by the widow should have been applied to the 
support and maintenance of the child. Senser v. Bower, 1 
Penn. 450. 


PARTNERSHIP. 


1. 


wo 


( To trade in land.) There may be a partnership to trade in 
land, and it may, as in any other case, be limited to purchasing 
only, the profit and loss being divisible as stock; but this rela- 
tion does not necessarily or naturally arise from the bare cir- 
cumstance of a joint purchase. Campbells ez’rs. v. Colhoun’s 
adm’rs. 1 Penn. 140. 


. (Partner's creditor has right only to surplus.) Ina case of 


partnership, the joint effects belong to the firm, and not to the 
partners, each of whom is entitled only to a share of what may 
remain, after the payment of the partnership debts, and no 
greater interest can be derived from a voluntary assignment of 


his share, or a sale of it on execution. Doner v. Stauffer, 1 
Penn. 198. 


3. (Sale of partner's right on execution.) A separate execution 


creditor sells not the chattels of the partnership, but the interest 








176 Digest of Recent Decisions. [Jan. 


of the partner, encumbered with the joint debts ; and the joint 
creditors have therefore no claim to the proceeds. Ib. 

4, Where the separate creditors of each partner proceed by exe- 
cution, the sale of the partnership effects, under the execution 
of the separate creditor of one partner, passes the interest of that 
partner subject to the equity of his copartner, and the execution 
creditor is entitled to the price. This equity, together with the 
remaining interest of the other partner, passes by a sale under 
execution of his separate creditor, where the purchaser of the 
effects is the same; and this whether the sales be made con- 
secutively, or at the same time. Jb. 

5. (Deed by partner.) One partner cannot bind his copartner by 
deed, although it be given in a transaction in the course of the 
business of the firm, and the benefit of the contract be received 
by the firm. Hart v. Withers, 1 Penn. 285. 

6. (Payment by partner.) Each partner is separately the agent 
of the rest, with authority to pay the whole or any part of the 
debts, and payment by him is payment on joint account. T'y- 
son v. Pollock, 1 Penn. 375. 

7. (Note by partner for his own debt.) A due bill signed by one 
partner or by the clerk in the name of the firm is prima facie 
evidence that it was given for the debt of the firm. Foster v. 
Andrews, 2 Penn. 160. 

8. (Notice of such note to other partner.) Ifa note be given by 
one partner, in the name of the firm, for his own private debt, 
and the other partner, upon being informed of the transaction, 
does not dissent, or give notice to the payee, that he will not be 
liable, he shall be bound. Jb. 

9. (Guaranty by one partner.) Two partners having a judgment, 
one of the partners assigned it to a third person, and guaranteed 
the payment thereof. Held, that an action could not be sup- 
ported against the firm, on such guaranty, without proof that 
both partners assented to the making of it; or knowing it, did 
not dissent. Hamill v. Purvis, 2 Penn. 177. 

See Extrincuisument, &c. 2; Limitation, 5; Jomnr Purcnas- 
er, 1; Preapine, 5, 6, 7; Brits, 4. 

PARTITION. 

(Not prevented by lien.) A judgment against a tenant in common, 
does not prevent a partition, at his instance against whom the 
judgment is, or that of any other of the tenants. If partition is 
made, the lien of the judgment will attach to the part allotted 
to the defendant in the judgment. So also in case of a mort- 
gage on an undivided share of land. Bavington v. Clark, 2 
Penn. 115. 

See Evipence, 24. 
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PAYMENT. See ExtinevisHMENT AND SartisracTion; Pre- 
SUMPTION AND Prescription, 1; Trusts, 5, 6. 


PLEADING. 


1. ( Terre-tenant to be cited.) In Pennsylvania, where lands are 
assets for the payment of debts; it is most just to afford the 
terre-tenant, who is the party to be affected, an opportunity to 
contest the debt, and the plaintiff may doso. Himes v. Jacobs, 
1 Penn. 152. 

2. (Joinder of counts.) A promise laid in one count, as having 
been made to the testator in his life time ; and another as having 
been made to his administrators after his death, is not such a 
misjoinder of counts, as will be fatal to a general verdict and 
judgment. Bank of Pennsylvania v. Jacobs’ Adm’r. 1 Penn. 
161. 

3. (Malicious prosecution by executor.) Where an original action 
was brought by executors, maliciously and without probable 
cause, in an action therefor against them, they must be sued in 
their individual capacity; a writ and declaration, calling them 
executors, is not mere description or surplusage, but is error. 
Zearing’s ex’rs. v. Beashore, 1 Penn, 232. 

4. (Non est factum.) Where an award had been made against 
the defendants, and by agreement they were let into a defence 
on the merits, without being in any degree prejudiced by the 
award, in their defence, they are not precluded by the agree- 
ment from putting in the plea of non est factum, and availing 
themselves of the fact that the instrument declared on was exe- 
cuted by one ofa firm only. Hart v. Withers, 1 Penn. 285. 

5. (Waiver by taking issue.) But if such agreement had that 
effect, it would be waived by taking issue on the plea of non est 
factum, instead of moving to have it struck out. 16. 

6. (Judgment in joint suit.) When suit is brought against several 
partners upon a sealed instrument, executed by one for all, the 
plaintiff cannot recover against the partner who actually exe- 
cuted the instrument alone. 6. 

. (Surplusage.) A plaintiff who states his case more particularly 
than is necessary, is not bound to the strict proof of circum- 
stances, merely because they have been unnecessarily set out. 
Sidwell y. Evans, 1 Penn. 383. 

8. (Another suit.) A special plea that a domestic attachment, 
grounded upon the same cause of action, had issued in another 
county, and is yet pending, is a plea in abatement, and cannot 
be put in after issue joined upon a plea in bar. Engle v. Nel- 
son, 1 Penn. 442. 


~! 
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9. The rule is different as regards a popular action; there the 
pendency of a prior action extinguishes the title of every one 
else, and necessarily bars the right. Jd. 

10. ( Verdict for plaintiff and demurrer ruled for defendant.) A 
trial upon the plea of payment, is not a waiver by the defendant 
of a joinder in demurrer to another plea put in by him; thus, 
when there is a joinder in demurrer, and the defendant is 
legally entitled to a judgment thereon in his favor, but the 
cause being tried, upon the plea of payment, and a verdict ren- 
dered for the plaintiff, it is error for the court to enter a judg- 
ment upon that verdict. Willard v. Morris, 1 Penn. 480. 

See Awarp, 1; Execurors, &c. 5; Huspanp anp Wire. 

POWER. See Limitation, 7; Evivence, 28. 


PRESCRIPTION AND PRESUMPTION. 


1. (Administration bond.) A presumption of satisfaction from 
lapse of time arises in the case of an administration bond; and 
the computation runs from the period when the money was de- 
mandable. Diemer v. Sechrist, 1 Penn. 419. 

2. (Administration bond.) The presumption of satisfaction which 
arises as to a bond, conditioned for the payment of money, after 
the lapse of twetity years, is equally applicable to an adminis- 
tration bond; and the proof of circumstances to prevent the 
presumption of payment from beginning to run one year after the 
date of the bond, rests with the plaintiff. McLean v. Finley, 
2 Penn. 97. 


PRINCIPAL AND SURETY. 


1. (Surety discharged.) The defendant in a judgment on a re- 
cognizance for the price of land, taken at a valuation in the 
Orphans’ Court, gives security for the stay of execution allowed 
by the act of assembly; after which the land is sold by the 
sheriff, and the money brought into Court. The plaintiff, and 
other persons entitled, agree that the debts of a deceased brother, 
who died in the life time of the father, should be paid out of 
his estate as liens, although in point of fact they were not liens, 
and the proceeds of sale are thus exhausted, and not applied to 
pay the judgment, which was alien. eld, that the liability of 
the surety on the recognizance was discharged, and the agree- 
ment of the defendant in the judgment to the misapplication of 
the fund will not, as respects the surety, alter the case. J’in- 
ney v. The Commonwealth, 1 Penn. 240. 
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2. (Surety entitled to assignment of a judgment.) A judgment 
was obtained against a principal who gave absolute bail to ob- 
tain a stay of execution; after which the absolute bail were 
sued and judgment obtained against them, held, that one of 
two sureties in the original obligation, who paid one half of the 
debt, is entitled to an assignment of the judgments against the 
principal and the absolute bail, to enable him to indemnify 
himself for the amount thus paid. Barns v. The Huntingdon 
Bank, 1 Penn. 395. 


3. (Cashier's bond.) The cashier of an incorporated bank gave 
a bond with sureties conditioned that he would ‘ well and truly 
perform the duties of cashier.’ By the act of incorporation the 
bank was required to pay annually to the state treasurer six ser 
cent. of the amount of dividends; on failure of which for a spe- 
cified time, the charter was thenceforth to become absolutely 
null and voidfand of no effect whatever, ‘and the bank to be 
dissolved, unlawful, and unincorporated,’ except inasmuch as 
corporate capacity should be necessary to the enforcement of 
contracts made by it or with it, before the period of its delin- 
quency. Within that specified time, by the omission of the 
cashier, the six per cent. on the dividends was not paid to the 
state treasurer, by which the charter was forfeited, in the be- 
ginning of January, 1818: by an act passed the 2d February 
ensuing, the charter was ‘revived and continued in as full force 
and ample a manner as if no forfeiture had taken place.’ Held, 
that the sureties were not liable to the bank for the defaults of 
the cashier, which happened subsequently to the act of restora- 
tion. Bank of Washington v. Barrington, 2 Penn. 27. 


4. (Neglect by principal.) When a creditor has it in his power 
to receive a part of his debt out of the estate of the principal 
debtor, who is deceased, and does not avail himself of it, the 
surety will be thereby discharged pro tanto. Ramsay v. West- 
moreland Bank, 2 Penn. 203. 

See Banks. 

RECORD. 

(Trial list.) A trial list certified under an act of Assembly for 
holding a special court, forms no part of the record, it is the 
private paper of the judge, which he has a right to do with as 
he pleases, and the entries made upon it by him, are intended 


for his own information. Moore’s Adm’rs v. Kline, 1 Penn. 
129. 
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RELEASE. See Conrracr, 12. 

ROADS AND BRIDGES. 

1. (Reservation of lands by the State.) The right of the State to 
take and use for public purposes six out of every hundred acres 
of land sold, is not an implied right but an express reservation ; 
the State infringes upon no private interest, nor does it injure 
any man by using this right; the utmost that can be required 
is, that it should pay for improvements put by the owner on 
such part as the State should subsequently use. Commonwealth 
v. Fisher, 1 Penn. 462. 

2. (Susquehanna.) All below high water mark in the channel of 
the Susquehanna river, is a public highway, and the State has 
a right to improve it by deepening it, or it may raise dams in 
it, and thus swell the water; and if in so doing, a spring which 
rises below high water mark is covered, and which an individ- 
ual has been accustomed to use, he cannot recover damages 
therefor, under the act of 9th April, 1827 ; it is damnum absque 
injuria. Ib. 

SHERIFF. 

The neglect or refusal of a sheriff, to commit a person convicted 
of fornication until the sentence should be complied with, ac- 
cording to the decree of the court, makes him liable upon his 
official bond, to the mother of the child, for the amount which 
the person convicted was sentenced to pay for its maintenance. 
Snyder v. Commonwealth, 1 Penn. 94. 

See Contract, 10. 

SLANDER. 

(What words are.) Words which impute an offence against 
morality, are not actionable, unless the offence be indictable, 
or induce some legal disability. Therefore to say, ‘J. H. swore 
a lie before the sessions, and I can prove it by by twenty wit- 
nesses,’ is not actionable. Harvey v. Boies, 1 Penn. 12. 

See Action, 3. 

STATUTE OF FRAUDS. 

1. (Parol conveyance.) A parol gift of a lot of ground by a father 
to his married daughter, accompanied by possession and valu- 
able improvements made by the husband at his own expense, 
vests in him no estate in addition to the freehold which the Jaw 
allows him in right of his wife. Ingham v. Mason, 1 Penn. 389. 

2. All agreements for the sale and purchase of land, are consum- 
mated and extinguished by the deed. McKennon v. Doughman, 
1 Penn. 417. 

STATUTE. 

( Promulgation.) On the 6th of April, 1830, the act of assembly 
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which provides that the lien of a mortgage shall not be affected 
by a sheriff’s sale, was approved by the Governor. The act on 
the 20th of April, was published in a paper printed in Adams 
county, and on the 23d, in a paper printed at Harrisburg. 
On the 10th April the sheriff of Adams county, having pre- 
viously regularly advertised the same, sold the Jand of R. to D., 
who had before that mortgaged the same to A. Before the 
sale, and before the passage of the said act of assembly, S. as 
the attorney of the mortgagee, he being also the attorney of the 
plaintiff in the execution, gave notice to the plaintiff that the 
mortgage money would be claimed out of the sale. It was the 
understanding of the sheriff, and the general understanding at 
the time of the sale, that it would be so paid; but the said act 
of assembly was not known by any person present at the sale. 
Held, that the mortgagee A, was entitled to be paid his mort- 
gage out of the fund raised by the sale, in preference to a sub- 
sequent judgment creditor; and that the purchaser took the 
land sold, clear of the lien of the mortgage. Shultze v. Dieil, 
2 Penn. 273. 


SURETY. See Principat anv Surety. 
TAXES. 
(Sale of land for.) A purchaser of unseated lands, sold for the 


payment of a direct tax, in pursuance of the act of Congress, 
and having in his possession a deed from the collector, who was 
authorized to make the sale, has such a riglit as will authorize 
him to redeem the same lands, from a person who had pur- 
chased them at a treasurer’s sale for taxes, made in pursuance 


of the act of assembly. McBride v. Hoey, 1 Penn. 54. 


TRUSTS. 


1. 


(Charity.) <A gift to a charity shall not fail for the want of a 
trustee, but vest as soon as the charity has acquired a capacity 
to take. McGirr v. Aaron, 1 Penn. 49. 


. (Construction.) Devise. ‘I give and bequeath all my real 


estate, to wit, &c. toa Roman Catholic priest that shall suc- 
ceed me in this said place, to be entailed to him and his suc- 
cessors, in trust and for the use herein mentioned, in succession 
forever, &c. &c., and further, it is my will, that the priest for 
the time being shall transmit the land so left him, as aforesaid, 
to his successor, clear of all incumbrances,’ &c. Held, that 
the devise was for the maintenance of a priest, but in ease of 
the congregation, and for its benefit alone ; and the congregation 
is entitled to take the profits in the first instance, but subject to 
a right in the priest to have them applied to his support. J. 
VOL. IX.—NO. XVII. 23 
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3. (Trustee's responsibility.) There is no case when trustees 
have acted with good faith, and under the advice of counsel, in 
which they have been held responsible. King v. Morrison’s 
adm’r. 1 Penn. 188. 

4. Common skill, common prudence, and common caution, are 
all that courts require from trustees. Konigmacher v. Kimmel, 
1 Penn. 207. 

. (Payment.) Ifa trustee pay a judgment against the debtor out 
of the trust fund, it is as much satisfied as if the debtor had paid 
it, and there is no legal or equitable reason for keeping it in 
force. Keller v. Leib, 1 Penn. 220. 

6. The trustee cannot, by taking an assignment of it, when it is 
paid, make it available against the lands of the debtor, conveyed 
after it was entered, either for a good or valuable consideration ; 
nor can it be made to cover any other debt or demand. Jb, 

VENDOR AND VENDEE. 

1. When land is sold by public vendue, and the advertisement 
described the tract as containing 300 acres, and upon the day 
of sale, doubts being expressed as to the quantity, the vendor 
said, ‘ he would sell it at 300 acres, more or less, he would sell 
it by the acre, and it should be measured;’ and it is cried and 
sold at so much per acre, the vendee is bound to take it, although 
upon a survey it is subsequently ascertained that there is an ex- 
cess of forty-five acres. Ascum v. Smith, 2 Penn. 211. 

2. (Covenant.) A covenanted to sell and convey a tract of land 
to B, ‘ by a good warranty deed in fee simple,’ in consideration 
of $3270. Atthe time the agreement was entered into, A 
had but a life estate in the land; subsequently he conveyed by 
deed, with general warranty, all his interest in the same land 
to his son, in consideration of $2451. His son, and other chil- 
dren in whom was vested the fee, then conveyed to B. Held, 
that upon the tender of such title to B the vendee, A was enti- 
tled to recover. De Chaumont v. Forsythe, 2 Penn. 507. 

3. (Covenant.) A covenant to convey ‘ by a good warranty deed 
in fee simple,’ implies an obligation on the part of the vendor, 
to procure a patent for the land. But such implication is so 
qualified by the clause, ‘the said vendor is to be at no expense 
for obtaining the patent, or any other title, voucher or document 
which the said vendee will think proper to get for his own per- 
sonal satisfaction or security,’ as to relieve the vendor from such 
obligation. 1b. 

VARIANCE. See Brits, &e. 8. 

VEND&E. See Taxes 


or 
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VERDICT. 

1. (Costs for one party and damages to other.) A verdict in an ac- 
tion of ejectment, for the plaintiff, and which gives costs to the 
defendant, is bad, and wduld be reversed on error; but it can- 
not be treated asa nullity. Allen v. Flock. 2 Penn. 159. 

2. (Release of error.) When damages, or costs, or both ought 
to be assessed, if the jury omit to assess either, the plaintiff may 
still make the verdict good, by releasing his right to either or 
both. Jb. 

See Esectrment, 2, 3. 

WARRANTY. See Mercer. 

WAY-GOING CROP. 

1, Where a lease is made for the term of a year, and the tenant 
sows the land with spring grain, before his term expires, he has 
no right to the crop of spring grain cut after the term is out ; 
and this whether the lease for a money rent, or on the shares. 
Demi v. Bossler, 1 Penn. 224. 

2. The custom in Pennsylvania, as to the way-going crop, is con- 
fined to fall grain sowed in the autumn, before the expiration 
of the lease, and cut in the summer after it determines. Jb. 

WILLS. 

( Construction.) C.C. made his will in 1798, and died soon 
after, seized, as he supposed, of a large real estate. By his 
will, after disposing of his personal estate, he directed that his 
land should be occupied in a certain manner for three years, 
then valued by twelve men, and his son John have the right to 
take it at the appraisement; if he refused, the other children in 
succession to have the right ; if none agreed to take it, it was to 
be sold by the executors, and in either event the money divided 
among his heirs. ‘But the sum of £400 is to be charged on 
said estate, and remain in the hands of the purchaser ;’ the in- 
terest on this sum he directed to be paid to his wife, and at her 
death this sum to be divided among his three eldest children or 
their heirs; ‘and as touching the money arising from my land 
and estate, I give and bequeath to my son J. O. first and fore- 
most £1000, because he is my only son, along with his share 
which he shall have with my other children.’ His personal 
estate was exhausted, and his real estate sold on execution 
within two years after his death; a balance of £400 in 1801 
was decreed to be put to interest, and the interest paid the 
widow. Widow died in 1803, and in 1804 a scire facias was 
issued upon the judgment given to secure the £400, in which 
a verdict was rendered in 1826, and the proceeds brought into 
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the Orphans’ Court for distribution, in 1828. Held, that J. O. 
was not entitled to be paid out of the fund his legacy of £1000 ; 
but that he took, as to this, an equal share, as one of the ‘ three 
oldest children of the testator, that his interest in the fund was 
personal, not real estate, and a judgment against him no lien 
on it. Feather’s Appeal, 1 Penn. 322. 

See Trusts, 2. 

WITNESS. 

(Attorney.) An attorney in fact is a competent witness to prove 
that a settlement made with him for his principal, upon which 
he executed a release to the party, was obtained by a misrepre- 
sentation of the truth. Irvin’s adm’r. v. Allen, 1 Penn. 445. 











LEGISLATION. 





MAINE, 


Forty-seven public acts were passed by the twelfth legislature 
of Maine, at its session, held in January, 1832. 

Ch. 24. Agriculture and manufactures. By this act, the 
treasurer of the state is directed to pay to the treasurer of any 
agricultural or horticultural society incorporated by the state, a 
sum equal to that which the society may have raised and actually 
received within the next preceding year, which sums are to be 
appropriated to the purposes specified in the charter of the society ; if 
there are three such societies in any county, the payment from the 
state treasury in any one year, is not to exceed $100 to each of 
them ; if two only, it is not to be more than $150 to each; if 
there is only one such society, it shall not exceed $300. Socie- 
ties availing themselves of the benefit of this act, are required an- 
nually to ‘offer premiums for introducing or improving any breed 
of useful cattle, or animals, or any tools, or implements of hus- 
bandry or manufacture; introducing, raising, or preserving any val- 
uable trees, shrubs or plants ; or in any way encouraging or advanc- 
ing any of the branches or departments of agriculture, horticulture, 
or manufactures.’ Persons to whom premiums shall be awarded, are 
required to deliver to the society, a statement of the course pur- 
sued by them in the cultivation of their lands, &c. which shall be 
laid before the legislature, to be submitted to the committee on 
agriculture ; this committee is authorized to publish such’extracts 
therefrom, together with such essays relative to the subject, as 
they may think adapted to the advancement of agriculture or hor- 
ticulture.’ The privileges granted by this act may be enlarged, 
restricted or annulled at the pleasure of the legislature; the act is 
to continue in force for the space of five years from the passing 
thereof. 

Ch. 9.—Bears, wolves, &c. An act was passed to encourage 
the destruction of bears, wolves, wild-cats and loup-cerviers. 

Bridges. Five acts were passed providing for the preservation 
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of certain bridges; they enact, that if any person ‘ willingly ride 
or drive any horse or horses over or upon any of those bridges, 
faster than upon a walk, he shall, for every such offence, forfeit 
three dollars,’ for the use of the proprietors of the bridge. 

Ch. 36.—Inspection laws. If any inspector of pickled fish, 
smoked alewives or herrings ‘put his official mark or brand upon 
any barrels, &c. of pickled fish, or boxes of smoked alewives or 
herrings, in which he shall, at the time, be directly or indirectly 
interested, he is to forfeit one dollar for every barrel, &c. so 
branded. 

Ch. 18. This act regulates the inspection of beef and pork. 

Ch. 39.—Ministerial funds. The trustees of any ministerial 
fund, incorporated by the legislature of Massachusetts, before 
the separation of Maine, in any town within this state, may, 
with the consent of such town, transfer the fund to the select- 
men, town clerk and treasurer of such town, who are consti- 
tuted ex officio the trustees of the fund; after the transfer, the 
annual income of the fund is to be applied to the support of 
primary schools in the town. The income of any fund, which 
has arisen or may arise, from the proceeds of the sale of lands 
reserved for the use of the ministry, or of the first settled minister, 
in any town, ‘and which fund, or the land from which it may 
arise, has not become vested in some particular parish within such 
town, or in some individual,’ is to be annually applied to the sup- 
port of primary schools in the town. But this act is not ‘ to ex- 
empt any town from raising, for the use of schools, the same sum 
of money, beyond the income of the fund aforesaid, that it is now 
by law required to raise for that purpose.’ 

Ch. 45.—WMilitia. This is an ‘ additional act for organizing 
and governing the militia ;’ it requires town treasurers to supply, 
at the expense of the state, the different companies of infantry, 
riflemen and cavalry with powder, prescribes the duties of clerks 
in relation to prosecutions for fines, and requires the commanding 
officers of regiments, to call out, on the day previous to the annual 
reviews, the officers of their regiments, ‘ for the purpose of instruct- 
ing them in military duty and exercises ;’ if any officer unneces- 
sarily neglect to attend such drill, he is to be immediately re- 
moved from office. The act also regulates the formation, &c. of 
courts-martial ; the exemption allowed to persons between the 
ages of forty and forty-five years, by the act of 1821 is extended 
to all persons between the ages of thirty-five and forty-five years. 

Ch. 44.—Sheriffs, Sc. Whenever a sheriff, coroner or con- 
stable may have arrested any person, he is authorized to convey 
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him to the prison of the county by the most convenient route, not- 
withstanding it may pass through a part of one or more counties, 
other than that in which such prison is situated. 

Ch. 12.—Spendthrifis. This act regulates the mode of pro- 
ceeding in the appointment of the guardians of spendthrifts. 

Ch. 28.—State prison. This act contains several provisions in 
relation to the state prison. By the fourth section a sum not ex- 
ceeding $50 annually is appropriated, ‘to be expended, under the 
direction of the governor and council, in supporting a Sunday 
school within the limits of the state prison.’ 

Ch. 29.— Vaccination. By this act, provision is made for the 
general vaccination of the inhabitants of the State. The governor, 
with the advice of the council, is authorized to appoint a suitable 
person in Portland, whose duty it shall be to keep on hand a 
constant supply of virus, to be distributed gratuitously to all the 
towns and plantations in the State. The selectmen of towns and 
the assessors of plantations are required to engage some physician 
or other discreet person, who is to visit within eight months from 
the passing of the act, every family in their respective towns and 
plantations, and vaccinate every individual, whose residence is 
therein, and who shall not object thereto. 


DELAWARE. 


At the session of the legislature of Delaware, commenced on 
January 3, 1832, eighty-six acts and eight joint resolutions were 
passed, 

Ch. 172.—Banks. ‘ Whenever the fact of the incorporation of 
any bank shall arise, in any prosecution in the Court of General 
Sessions of the Peace and Gaol Delivery, for the purpose of prov- 
ing such fact, the circumstance of such bank being reputed an 
incorporated bank, or having issued notes as a bank, shall be ad- 
missible as prima facie evidence, and until the same be rebutted 
by contrary proof, conclusive.’ 

Ch. 126.—Canals. An act was passed supplementary to the 
act incorporating the Chesapeake and Delaware Canal Company ; 
it provides that the lands of the company situated within the em- 
bankments of the canal, or used as reservoirs, shall be exempt from 
taxation by any marsh company during the time they are over- 
flowed and used as aforesaid. It also prescribes penalties against 
the masters of boats, &c. passing through the canal, who may 
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attempt to defraud the company by false manifests of their cargoes, 
&e. 

Ch. 191.—A resolution was adopted concurring with a resolu- 
tion of the legislature of Maryland, by which it is declared, that 
the security of the coasting trade of Virginia, Delaware, and 
Maryland would be ‘ promoted by the opening of a safe and direct 
navigation through the sounds which run parallel with the sea- 
coast, and by the construction of such canals, as may be requisite 
for the purpose, between Chesapeake Bay at or near Cape Charles 
and Lewes Town creek on the bay of Delaware,’ and the coope- 
ration of the States interested in this ‘improvement’ is invited. 
Commissioners are appointed by the resolution of the legislature 
of Delaware, ‘to act jointly with such commissioners as may be 
appointed by Maryland and Virginia to survey and lay out a suit- 
able site or sites for such canal or canals as may be deemed ne- 
cessary’ for the purpose. 

Ch. 106.—Constitution. The object of this act is ‘to carry 
into effect the amended constitution.’ It prescribes the amount 
of the salaries of the Chief Justice, Chancellor and associate 
Judges; the places where the several courts shall be held; the 
mode of appealing, &c. from the inferior to the superior courts. 
It declares ‘ that the following shall be deemed causes of legal ex- 
ception to the chancellor or any judge; interest in the event of 
the cause, either of himself, or of his parents, grand-parents, 
children, grand-children, his brother, sister, nephew or niece, uncle 
or aunt, his brother-in-law or his son-in-law; and whenever the 
chancellor or any judge is directly interested in a question similar 
to a question presented for decision to the court of which he is a 
member, it shall be a sufficient legal exception to him;’ in such 
cases, the governor is required ‘to commission a judge, ad litem, 
if such appointment be necessary to constitute a quorum in any 
of the courts.’ The act also contains numerous provisions in re- 
lation to the inferior officers of the courts, sheriffs, &c. [This 
statute is worthy of the consideration of other legislators. ] 

Ch. 161.—Deeds. Deeds, &c. executed before September 1, 
1831, and acknowledged and proved according to the laws of the 
State in force at the time of the acknowledgement and proof, may 
be recorded, if lodged in the office for recording deeds, on or be- 
fore September 1, 1832; ‘and the record or an office copy shall 
be deemed sufficient evidence ;’ after September 1, 1832, no 
deeds, &c. sealed and delivered before September 1, 1831, shall 
be recorded. 

Ch. 144.—Divorces. This act regulates the mode of obtain- 
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ing a divorce and prescribes its effect in relation to the legitimacy 
of the children, the dower of the wife, &c. The marriage may 
be dissolved by the superior court, where it shall appear, that ‘ the 
party complained against had a husband or wife of a former mar- 
riage living, or was guilty of adultery, wilful absence for the space 
of three years with the intention of abandonment, extreme cruelty, 
or where the male party shall have been impotent at the time of 
the marriage ;’ but the confession of neither of the parties shall 
be received in testimony. ‘The court may, in their discretion, 
grant alimony «nd a divorce from bed and board or either, instead 
of a dissolution of the marriage contract. Nine acts of divorce 
were also passed. 

Ch. 158.—Government, support of. By this act the sum of 
$10,000 is appropriated for the support of government for the year 
1832; this sum is to be applied to the payment of the salaries of 
the governor, chancellor, judges of the superior court, attorney- 
general, secretary of state, and auditor of accounts, and to the 
payment of the ‘daily allowances’ of the members of the legisla- 
ture, expenses of printing the laws, &c. 

Ch. 174.—Imprisonment for Debt— Debtor refusing “to serve his 
creditors.” No person imprisoned for debt by virtue of any ex- 
ecution, &c. shall be detained ‘ longer than five days from the date 
of such commitment inclusive,’ unless the creditor, ‘or some 
person for him, shall allege fraud against such person so impris- 
oned, and shall file in the office of the prothonotary of the supe- 
rior court of the county in which such person is imprisoned, a 
statement in writing, verified by oath or affirmation, naming the 
supposed fraudulent transactions,’ ‘ or shall, with sufficient surety, 
enter into a recognisance to the State in the penal sum of $250,’ 
conditioned to. indemnify the county from all expenses incurred 
in consequence of the imprisonment of the debtor ‘ either for the 
maintenance or through the sickness of the debtor or his or her 
family ;’ but these provisions are not to ‘apply to the case of a 
prisoner remanded by the court upon hearing of the allegations 
of fraud, nor to a prisoner remanded by the court for refusing his 
consent to be adjudged to serve his creditors ;’ if such allegations 
are filed or such recognisance entered into, the prisoner is to be 
detained until discharged by the due course of law. If a recog- 
nisance shall be entered into, the principal may, at any time, 
direct an entry to be made on the recognisance or the record 
thereof, that he is ‘unwilling to continue liable touching any 
further imprisonment of the person, in whose case the said recog- 


nisance was taken ;’ and the prisoner shall be immediately dis- 
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charged from imprisonment; ‘ but such entry shall in no manner 
impair the said recognisance, nor shall other effect flow from it, 
than that the prisoner shall not after entry made, be detained in 
prison at the suit of the party causing it to be made.’ ‘The ‘ ap- 
pearance of any person, who shall be discharged from imprison- 
ment according to this act, may be entered in any suit or action, 
from process in which, such person shall be so discharged, and 
such suit or acvion may be proceeded in, on the ground of 
such appearance.’ The provisions of this act are not to apply to 
any person imprisoned by the authority of the United States. 

Ch. 176.— Negroes and mulattoes. Free negroes and mulattoes 
are prohibited from keeping fire-arms; but if upon application of 
any free negro or mulatto, to a justice of the peace of the county in 
which such negro or mulatto resides, ‘ it shall satisfactorily appear 
upon the written certificate of five or more respectable and judi- 
cious citizens of the neighborhood,’ that he ‘is a person of fair 
character, and that the circumstances of his case justify his keep- 
ing and using a gun,’ such justice may issue a license authorizing 
him to keep in his possession a gun or fowling-piece. If any 
negro or mulatto offend against these provisions, he is to forfeit 
$5 to the State, for the use of the poor of the county. No ‘con- 
gregation or meeting of free negroes or free mulattoes consisting 
of more than twelve persons assembled for the purpose of religious 
worship, or for any other purpose or pretence whatever, shall be 
held or continued longer than the hour of ten o’clock in the night 
season, unless said meeting is held or continued under the direc- 
tion of three respectable white men, who shall be present during 
the whole duration of such assemblage or meeting after the said 
hour of ten o’clock in the night season; if any free negro or mu- 
latto offend against this provision, he shall pay a fine of $10 
for every such offence, to be recovered by indictment; upon 
failure to pay such fine and the costs of prosecution, he shall be 
disposed of to the highest bidder within the county where such 
recovery is had, for any term not exceeding three years, after 
ten days notice shall be given of such sale. If any free negro or 
mulatto, who is not a resident of this State, shall attempt or pre- 
sume to hold any meeting for the purpose of religious worship or 
for the purpose of, or under the pretence of preaching or exhort- 
ation without the license of some judge or justice of the peace in 
this State, granted upon the written recommendation of five re- 
spectable and judicious citizens of this State, he shall forfeit and 
pay to the State a fine of 50 with costs of prosecution ; and upon 
failure to pay such fine and costs, he shall be disposed of as a 
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servant to the highest bidder, for a term not exceeding seven years, 

Marshes. Five acts were passed in relation to different marshes, 
authorizing the proprietors to drain and reclaim them, &c. 

Ch. 173.—Railroads. This act relates to the Newcastle and 
Frenchtown Turnpike and Railroad Company; the directors are 
authorized to increase the capital stock by a sum not exceeding 
$ 300,000, for the purpose of constructing a second track upon 
the railroad, and additional wharves, &¢. The company are also 
authorized to erect gates across the public roads which intersect 
the railroad, and are required to have gate-keepers stationed at 
the gates. 

Ch. 165.—By this act, it is provided, that if a company shall 
be hereafter incorporated by the legislature of Pennsylvania for the 
purpose of constructing a railroad from Downingtown to the line 
of this State to meet the railroad contemplated by the act incor- 
porating the Wilmington and Downington Railroad Company, the 
two companies may be united. 

Ch. 110.—An act was passed to incorporate the Wilmington 
and Susquehanna Railroad Company, to construct a railroad ‘ from 
a point at the Pennsylvania State line on or near the route of the 
post road leading from Wilmington to Philadelphia, thence along 
the said post road, or as near thereto as the ground will admit, to 
the city of Wilmington, thence to the line of this State towards 
the Susquehanna in the direction of Baltimore.’ 

Ch. 114.—School. By this act, the trustees of the self-support- 
ing school in Brandywine Hundred were incorporated. 

Ch. 193.—United States Bank. A resolution was passed in- 
structing the senators of the State in Congress and requesting the 
representative, ‘to use their best exertions in favor of the renewal 
of the charter’ of this institution. 

Ch. 156.— Vessels. By this act, it is declared ‘that no sloop, 
schooner, or other vessel trading from any part of this State ought 
to be taxed by this State, or either of the counties thereof, for any 
purpose whatever; and that hereafter, it shall not be lawful for 
the Levy Court and Court of Appeals in either county, or for the 
school commissioners of any school district in the State, to levy 
and collect any tax or duty, for any vessel as aforesaid, from any 
owner thereof.’ 

Wilmington. Acts were passed to incorporate the Wilming- 
ton Savings Fund Society, and the Wilmington Fire Insurance 
Company. 








192 Legislation. [Jan. 


PENNSYLVANIA, 


The legislature of Pennsylvania, at the session of 1831-32, 
passed two hundred and fifty acts and thirty-eight resolutions. 

Soldiers of the revolution. An annuity of $40 and a gratuity 
of $40 were granted to forty-three persons, for their own services 
or those of their husbands, during the revolutionary war. Gratui- 
ties of $ 40 were granted to sixty-three other persons, for revo- 
lutionary services. 

Banks. Six banking companies were incorporated, the aggre- 
gate capital stock of which amounts to $ 2,900,000. An act was 
passed, authorizing the Schuylkill Bank of Philadelphia to estab- 
lish an office of discount and deposit at Port Carbon. A resolu- 
tion was also adopted, by which the senators of the state in Con- 
gress were instructed, and the representatives requested, to use 
their exertions to obtain a renewal of the charter of the Bank of 
the United States, during the last session of Congress, ‘ with such 
alterations (if any be necessary) as may secure the rights of the 
states.’ 

Beneficial societies. Nine ‘ Beneficial societies’ were incor- 
porated ; the object of these societies is ‘ the relief of their respec- 
tive members when sick or disabled, by bodily infirmity, to pur- 
sue their ordinary avocations.’ 

Bridges. ‘Twenty-six acts were passed in relation to different 
bridges, authorizing the construction of bridges, &c. ; seven bridge 
companies were incorporated. 

Boroughs. Eight towns were ‘erected’ into boroughs. 

No 250.—Board of Health. By an act ‘ relating to the board 
of health of the port of Philadelphia, and for other purposes,’ it is 
provided that after July 1, 1832, ‘no health fee or half pilotage 
shail be charged on any American vessel engaged in the Penn- 
sylvania coal trade.’ 

No. 102.—Canals and railroads. By this act, $810,000 are 
appropriated to the construction of the Philadelphia and Susque- 
hanna Railroad, and the canal commissioners are required, so soon 
as practicable, ‘to complete twenty-two miles of the railroad, pro- 
ceeding from Philadelphia westwardly ;’ the sum of $38,000 is 
appropriated to the completion of the canal between Columbia and 
Middletown ; the sum of $620,000, to the completion of the Al- 
leghany portage railroad ; the sum ot $ 380,000 to the construction 
of the Frankstown line of the Juniata division of the Pennsylvania 
canal; the sum of $300,000 is appropriated to defray the expen- 
ses of necessary repairs upon the several lines of canal and rail- 
road, and to the payment of temporary loans, salaries of collectors, 
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lock-keepers, &c. ; the sum of $ 100,000, to the payment of dam- 
ages awarded for injuries done to individuals by the several lines 
of canal or railroad ; if the sum ‘ appropriated for repairs be found 
insufficient, the commissioners of the internal improvement fund 
are authorized to apply such further sum or sums, not exceed- 
ing $100,000, as they may deem necessary for that purpose. 
The governor is authorized to borrow, on the credit of the state, 
the sum of $2,348,680, to be applied by the commissioners of the 
internal improvement fund, in the manner and for the purposes 
directed by this act; but no contract shall be entered into, which 
shall preclude the state from reimbursing the loan at any time 
after the expiration of twenty-eight years from July 1, 1832, and 
the rate of interest for the loan is not to exceed 5 per cent. 

No. 126. This act is supplementary to the preceding; and 
. the governor is authorized to borrow $300,000, on the same 
terms as are prescribed in the act, to which it is a supplement. 

No. 228. By this act, the sum of $300,000, bequeathed by 
the late Stephen Girard to the state, ‘ for the purposes of improve- 
ment by canal navigation,’ is appropriated to those purposes. 

No. 27. By this resoluiion, the canal commissioners are au- 
thorized ‘ to change the location of the Philadelphia and Columbia 
railroad between the Little and Big Conestoga bridges,’ so that it 
shall pass through Lancaster. 

Eleven railroad companies were incorporated. Numerous 
other acts were passed relating to the different canals and railroads 
in the state; but no intelligible account can be given of them 
within reasonable limits. 

Churches. Charters were granted to Christ Church and St. 
Peter’s Church in Philadelphia, and they were ‘ erected into sep- 
arate corporations.’ 

No. 199.—Cemetery Society. The Machpelah Cemetery So- 
ciety of Philadelphia was incorporated; the income of the society 
is not to exceed 2000 dollars. 

No.142.—Colleges. By this act the Gettysburg Gymnasium is 
‘erected into a college,’ under the name of the Pennsylvania 
College of Gettysburg; the act provides that in the elections of 
trustees, officers, &c., ‘and in the reception of pupils, no person 
shall be rejected on account of his conscientious persuasion in 
matters of religion;’ in addition to the customary professorships 
in other colleges, there is to be in this institution a German pro- 
fessorship, the incumbent of which shall instruct such young men 
as may resort to the institution for the purpose of becoming quali- 
fied to be teachers in those primary schools, in which, according 
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to the act passed at the last session of the legislature, both Ger- 
man and English are to be taught. 

No. 149. The trustees of the La Fayette College at Easton, 
are authorized, ‘if they shall deem it advisable, to dispense with 
the maintenance and observance of military discipline, and with 
the teaching of military science and tactics, and civil and military 
engineering’ at that institution. 

No. 193. By this act the Jefferson Medical College in Phila- 
delphia is exempted from taxation, during the term of ten years, 
provided the benefit of this exemption from taxes shall annually 
accrue to the medical faculty of the college, for the reduction of 
the rent which they now are, or may hereafter be required to pay 
for the use of the college edifice. 

No. 59. The sum of $2000 a year for four years was granted 
to the trustees of Jefferson College in the county of Washington, 
on condition that they will ‘cause annually to be instructed gratis, 
six students in indigent circumstances, if that number applies, 
for the term of four years, and annually thereafter, twenty-four 
students, who shall be inhabitants or sons of citizens of this state, 
in the elementary branches of an English education, in a manner 
best calculated to qualify them for teachers in the English lan- 
guage.’ 

No. 80.—Courts. An act was passed for the regulation of the 
duties of Register of Wills, the organization of the Registers’ 
Court, &c. An act of a similar nature was passed in relation to 
Orphans’ Courts. An act was also passed to establish a District 
Court for the city and county of Philadelphia. 

No. 221.—Delaware and Chesapeake Canal. This act is simi- 
lar to the acts passed by the legislatures of Delaware and Mary- 
land, in relation to attempts to defraud, by false manifests and 
statements of toll, &c. the company by which this canal was con- 
structed. 

Divorces. Four acts of divorce were passed. 

No. 86.—Exchange Company. The Philadelphia Exchange 
Company was incorporated, for the purpose of constructing a build- 
ing for a public exchange, &c. ; its capital is not to exceed 300,- 
000 dollars. 

Fire Companies. Three fire companies were incorporated. 

No. 93.—Girard, Stephen. By this act theemayor, aldermen 
and citizens of Philadelphia are authorized to effect the improve- 
ments of the city, recommended in the will of Stephen Girard, 
and to execute, in all other respects the trusts created by his will. 

Hose Companies. Two hose companies were incorporated. 
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No. 133.—ZJnsurance Companies. By this act the Northampton 
Horse Insurance Company was incorporated, ‘ for the insurance 
of the lives of horses and the apprehension and detection of horse 
thieves ;’ the company are authorized to hold personal estate not 
exceeding in value $10,000; each member is to be liable to con- 
tribute equally to the payment of all losses and expenses of the 
company. 

The Pittsburg Navigation and Insurance Company, the Wilkes- 
barre Water and Insurance Company, and two other insurance 
companies, were incorporated. 

No. 72.—Iron and Coke Company. The Pennsylvania Iron 
and Coke Company was incorporated, with a capital stock of 
$ 250,000, for the purpose of manufacturing iron with mineral 
coal or coke. 

No. 220.—Lying-in Charity Association. 'This act was passed 
to incorporate a society in Philadelphia, for the purpose of ‘ ren- 
dering gratuitous attention and services to females at their own 
houses ;’ the annual income of its real and personal estate, is not 
to exceed $ 5000. 

Roads. A large number of acts relate to the subject of roads. 
Eight turnpike road companies were incorporated. 

No. 138.—Steam Tow-boat Company By this act the gover- 
nor is empowered to incorporate the Philadelphia Steam Tow-boat 
Company ; this corporation is authorized to purchase or construct 
steam tow-boats to be employed in towing vessels to and from the 
port of Philadelphia, &c. 

No. 180.—Silk. This act was passed to promote the culture 
of silk. ‘ When it shall be proved to the satisfaction of the gov- 
ernor, that a company has associated together to cultivate the 
white mulberry for the production of silk, in any county in this 
State, and that they have actually set out one thousand or more 
white mulberry trees,’ he is authorized to incorporate such com- 
pany, who shall have power to cultivate and manufacture silk; 
the capital stock of such company is not to exceed $50,000; 
‘and as the raising of silk occupies but a small part of the year, 
and it is desirable, that the manufacture of the article shall also 
be encouraged, each company shall have the privilege of establish- 
ing and conducting a manufactory of the raw material; it may 
also cultivate a farm and establish and conduct a school or aca- 
demy for the education of youth;’ provided said school be so 
conducted as to combine manual labor with literary and scientific 
instruction, and that the whole art and mystery of raising and 
manufacturing silk shall be taught to such of the students as may 
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desire it ;’ each company so incorporated shall make a full state- 
ment of its concerns to the legislature whenever called upon to do 
so; and no company shall have power to hold, at any one time, 
more than five hundred acres of land; ‘ the capital shall not be 
used directly or indirectly for banking purposes ;’ if at any time, 
the legislature should think fit to abrogate the charter of any such 
company, they shall have power to do so, on paying the company 
for the expenses incurred by it, under its charter ; if no company 
be formed and charter obtained within five years from the passage 
of the act, then the act is to be void. 

Nos. 7 and 32.—Tariff. ‘These resolutions express the opinion 
of the legislature in relation to the tariff, declaring ‘that the peo- 
ple of Pennsylvania cannot consent to an abandonment of the 
protective system,’ that ‘if a reduction of the revenue becomes 
necessary, they would prefer a prohibition of the introduction of 
articles of foreign fabric and production, the like of which we are 
successfully manufacturing and producing, to any reduction upon 
protected articles, which we can produce and manufacture as 
cheaply and as good amongst ourselves,’ and that they ‘ view the 
American system as a whole, which requires the united and con- 
centrated operation of its friends against all attempts to attack 
it in detail, and that no steps should be taken to preserve one 
portion of it at the expense of another ;’ the ‘ speedy rechartering 
of the United States Bank is also recommended.’ 

No. 40.— Tobacco. This act provides ‘ for the inspection of 
tobacco for the port of Philadelphia.’ 

No. 218.—Typographical Society. By this act, the Philadel- 
phia Typographical Society was incorporated, for the purpose of 
affording relief to sick members, or in case of the decease of any 
member, to his wife, nearest relation or friend; the candidates 
for membership are to be printers of good moral character ; the 
clear yearly value of real estate, &c. of the society and the interest 
of the money lent by it, is not to exceed $ 1500. 


MARYLAND. 


At the session of the legislature of Maryland, commenced on 
December 26, 1831, three hundred and thirty acts and one hun- 
dred and thirty-one resolutions were passed. 

Ch. 268.—Altorneys. An act was passed regulating the ad- 
mission of attorneys to practise law in the several courts of the 
State. 

No. 123.—Artillery, fortifications, §c. By this resolution, an 
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increase of the topographical works of the United States, the 
establishment of a ‘ national foundry for the fabrication of cannon,’ 
&c. and an efficient organization of the ordnance department, are 
recommended; it is also resolved ‘ that the establishment of forti- 
fications throughout our borders, should be persevered in, as 
essential to the security of the important outlets of our commerce, 
and at the same time, to give additional maritime strength to the 
Atlantic States.’ 

Baltimore City and County. Twenty-six acts relate to the city 
of Baltimore ; authorizing the opening, shutting up, and widening 
streets, the making railways in the streets, &c. By one act, the 
mayor and city council are empowered to borrow a sum of money, 
not exceeding $1,000,000, for the purpose of improving the city 
and constructing useful public works. ‘Twenty-nine other acts 
were passed relating to Baltimore county. 

Banks and Banking. Two banking companies were incorpo- 
rated. 

Ch. 317.—Banks and bankers are prohibited from circulating 
‘any bill, promissory note, payable to bearer or payabie to order, 
check, draft, or other evidence of debt, which shall purport to be 
for the payment of a less sum of money than #5;’ nor shall it be 
lawful for any person to receive in payment or exchange any such 
bill, &c.; if any person ‘ offend against this act,’ he shall forfeit 
the sum of #50 for every such bill, &c. so received or circulated, 
one half for the use of the informer, and the other half for the use 
of the State; and the bills, &c. so received or circulated, contrary 
to the provisions of this act, are to be void. 

No. 128.—By this resolution, the senators and representatives 
of the State in Congress were respectively instructed and requested 
to endeavor to obtain, during the last session of Congress, a re- 
newal of the charter of the United States Bank. 

Bridges.—Twenty-four acts were passed, providing for the 
erection or repair of bridges, &c. 

Nos. 126, 128.—Boundary Line of the State. These resolutions 
relate to the western and southern boundaries of the State; by 
the first, a committee is appointed to investigate the subject; the 
second contains the report of that committee, and provides for the 
appointment of commissioners to meet such commissioners as may 
be appointed by Virginia, ‘to settle and adjust, by mutual com- 
pact,’ the dividing and boundary lines between the two States; 
in case of the disagreement of the commissioners, the governors 
of the two States are to request the governor of Delaware to ap- 


point an umpire who is to be vested with power to settle the sev- 
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eral matters in controversy confided to the commissioners; the 
resolution is not to have any effect unless ratified by Virginia. 

Ch. 218.—Canal. If any master, &c. of any vessel or boat 
attempt to defraud the Delaware and Chesapeake Canal Company 
by a false manifest of the cargo or statement of the toll thereon, 
&c. he shall be liable to a fine of $20; and if any vessel or boat 
is improperly detained, under the provisions of this act, the mas- 
ter, &c. may recover of the collector or other agent of the com- 
pany, $5 per day, for every day that he is so detained. 

An act was also passed to amend the act incorporating the 
Chesapeake and Ohio Canal Company. 

Ch. 28.—Carmelite Sisters. The ‘Carmelite Sisters of Balti- 
more’ were incorporated, and authorized to hold real and personal 
estate, not exceeding, in value, $100,000. This association is 
composed of unmarried women above the age of twenty-one years, 
who have formed themselves into a society ‘for works of piety, 
charity, and usefulness, and for the education of young females; 
which association, from its nature and objects, as well as its posi- 
tive regulations, must always be composed of unmarried women.’ 

Ch. 110.—Chemical Works. A company was incorporated, 
under the name of ‘ Baer’s Chemical Works of Baltimore ;’ the 
capital stock is not to exceed $300,000. 

Ch. 205.—Conveyances. An additional supplement to the act 
for quieting possessions, and enrolling conveyances, was passed. 

Ch. 304.—This act relates to the same subject. 

Ch. 250.—Coroners. Coroners are forbidden to hold juries of 
inquest, unless there is reasonable ground to suppose that the de- 
ceased came to his death by felony, or unless he died in jail. 

Courts. Several acts were passed relative to different courts ; 
among others, we notice an act to ‘define and enlarge the powers 
of courts of equity.’ 

Ch. 208.—Crimes and Punishments. This act provides for the 
punishment of counterfeiters, incendiaries, &¢. When any per- 
son under the age of fifteen years, shall be convicted of any in- 
dictable offence, ‘ other than some malicious felony,’ the court are 
authorized ‘to suspend sentence upon such convicted party, and 
bind the same to a master or mistress, whether resident within or 
without this State, or to procure other employment for the same, 
in or out of the State, and to compel such infant to comply with 
the terms of their judgment in the premises;’ ‘ but no binding, 
as aforesaid, shall be for a term extending beyond the age of six- 
teen years in females, and twenty-one years in males;’ nor shall 
the infant be ‘bound to any service in the county within which 
he or she shall have been convicted.’ 
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Divorces. Fourteen acts of divorce were passed. 

No. 75.—Delaware and Chesapeake Bays. A resolution was 
passed relative to the ‘ opening a safe and direct navigation through 
the sounds which run parallel to the sea-coast,’ between these two 
bays. 

Ch. 305.—Executors, heirs, guardians, §c. This is an act 
for the purpose of amending and reducing into a system the laws 
concerning powers of attorney from heirs and legatees, and releases 
and final discharges to executors, administrators, and guardians. 

Chs. 90, 209.—F'lour, inspection of. These acts are supple- 
mentary to the act of 1825, c. 174, which authorizes the appoint- 
ment of inspectors of flour for this State. 

Ch. 245.—Hides and Skins. An act was passed regulating the 
inspection of green hides and skins in Baltimore. 

Ch. 45.—Hose Company. By this act the Washington Hose 
Company of Baltimore was incorporated. 

Insurance Companies. Two insurance companies were incor- 
porated. The act incorporating the Baltimore Life Insurance 
Company is made perpetual; but the legislature ‘ reserves the 
power of altering, or repealing any of the provisions thereof, at 
any time after the expiration of the limitation of the charter of said 
company,’ as previously incorporated. 

Ch. 171.—Landlord and Tenant. This act regulates the mode 
of distraining by a landlord, where the rent is payable in grain or 
other produce, &c. 

Ch. 103.—Leather, §c. This act provides for the inspection 
of sole leather, rough harness and rough skirting leather, in Bal- 
timore, 

Library Societies. Two library societies were incorporated. 

Licenses. Several acts were passed regulating the issuing of 
licenses to traders, keepers of ordinaries, milliners, sellers of lot- 
tery tickets, &c. 

Ch. 79.—Lottery System. An ‘ additional supplement to an act 
to amend the lottery system,’ was passed. 

No. 29.—Laws and Reports. By this resolution the governor 
and council are authorized to forward annually to the executive 
of each State and territory in the Union, ‘ three copies of the laws 
annually passed by the General Assembly of this State, and also 
to forward such of the compilations or editions and annual session 
laws of this State, as have been or may hereafter be requested by 
the executive of any of the said States or territories, and also to 
forward to each of the executives one set of the reports of decis- 
ions in the court of appeals of this State, now published, and 
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which hereafter shall be published, and request of the said execu- 
tives such of their laws and reports as may not be in the State 
library.’ 

No. 52.—The governor is requested to forward the above reso- 
tion to the executives of the several States and territories. 

Ch. 207.—Lyceum. The Mechanics’ Institute and Frederick 
Lyceum was incorporated. 

Ch. 189.—Missionary Society. An act was passed, incorpo- 
rating seven gentlemen and their successors, under the name of 
the ‘Female Domestic Missionary and Education Society of 
Hagerstown.’ 

Ch. 148.—Navigation Company. The People’s Steam Navi- 
gation Company was incorporated, for the purpose of establishing 
lines of steamboats, stages, &c. for the conveyance of passengers 
and the transportation of merchandise, between Philadelphia and 
Baltimore. 

Ch. 314.—Negroes. The Maryland State Colonization Society 
was incorporated; the object of this corporation is the coloniza- 
tion, ‘ with their own consent, in Africa, of the free people of color 
of Maryland, and such slaves as may be manumitted for the pur- 
pose.’ 

Ch. 281.—The governor and council are required to appoint a 
board of managers, consisting of three persons; the duty of this 
board is, ‘to remove from the State of Maryland, the people of 
color now free, and such as shall hereafter become so, to the 
colony of Liberia, in Africa, or such other place or places, out of 
the limits of this State, as they may approve of, and the persons 
so to be removed shall consent to go to, and to provide for their es- 
tablishment and support as far as necessary ;’ a sum not exceeding 
$20,000 is to be applied during the year 1832, to the payment of 
the expenses of removing such persons of color; the board are 
from time to time to provide for the reception of persons so re- 
moved, and for their support, until they are able to support them- 
selves; to obtain and lay before the people of color of Maryland, 
full and correct information of the condition of the colony of 
Liberia, or such other place, to which they may recommend their 
removal; and to make a report of their proceedings to the next 
General Assembly. The act then provides for the removal of 
such slaves as may be manumitted; if any slave so manumitted 
shall refuse to emigrate from the State, the sheriff of the county is 
required to arrest and transport him beyond the limits of the State ; 
but if any slave manumitted for the purpose of removal, ‘ cannot 





cs ee 


r 


——e 














a 


oe 














1833. ] Maryland. 201 

be removed without separating families, and may be unwilling, on 

that account, to be removed, he may renounce, in open court, the 

benefit of the deed or will’ manumitting him, ‘and continue a 

slave.’ The board of managers, in all cases where the removal 

of any slaves so manumitted, may devolve on them, are authorized, 

when it shall be necessary and can be done with advantage, to hire 
out such slaves, until their wages shall produce a sufficient sum 
to defray the expenses of their removal and necessary support at 
the place to which they may be removed. The treasurer of the 
western shore is required, for the purpose of paying the expenses 
of the transportation of the colored population of the State, to 
borrow $20,000, redeemable at the expiration of fifteen years, and 
also such further sum, as may be required for this purpose, paya- 
ble after the lapse of fifteen years from the date of the loan ; but 
the amount of loans made is not to exceed $200,000. The sheriffs 
of the several counties are required to cause to be made lists of 
the names of the free people of color in their respective counties, 
specifying their sex and age, copies of which lists are to be trans- 
mitted to the board of managers; the sheriffs are also from time 
to time to report to the board the names, ages, circumstances, &c. 
of such free people of color as may be willing to remove, and the 
board are to take such measures as they may think necessary for 
their removal as soon as practicable; nothing in this act is to be 
construed to extend to any slave entitled to his or her freedom by 
virtue of any deed of manumission recorded, or will admitted to 
probate, before the passage of this act, unless he or she shall con- 
sent thereto. 

No. 124.—By this resolution the senators and representatives 
of Maryland in Congress are instructed and requested respectively 
to use their exertions to obtain aid from the national treasury, to 
facilitate the removal of free persons of color from Maryland and 
the United States; but if such aid should be withheld, under a 
belief that the power to legislate on the subject is not granted to 
Congress by the constitution, they are requested to propose such 
amendment to the constitution as will enable Congress to make 
such appropriation. 

Ch. 323.—This act provides that no free negro or mulatto be- 
longing to any other State shall come into this State, and remain 
therein for ten successive days, ‘under the penalty of $50 for 
each and every week such person coming into, shall thereafter 
remain in this State ;’ if such person neglect to pay such fine, he 
shall be sold by the sheriff at public sale, for such time as may be 

necessary to cover the aforesaid penalty.’ The act also prohibits 
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the hiring or harboring free negroes or mulattoes emigrating into 
the State; negroes and mulattoes removing and remaining without 
the State longer than thirty days, unless they deposit with the 
clerk of the county a written statement of their object in doing 
so, and their intention of returning, or ‘ unless detained by sick- 
ness or coercion, of which they shall bring a certificate,’ are to be 
regarded as residents of another State; but nothing in this act 
shall be construed to prevent any free negro or mulatto from 
visiting Liberia and returning to the State; nor shall the preced- 
ing provisions extend to any free negro or mulatto, that may be 
engaged in navigating any vessel under a white commander, or 
any waggoner or hired servant travelling with his master or em- 
ployer. The act also prohibits the importation of slaves ‘ for sale 
or to reside in this State;’ forbids free persons of color to keep 
arms without obtaining a license; restricts their assembling for 
religious purposes, &c. 

Ch. 249.— Oysters. An act was passed ‘for the protection of 
oysters in the waters of the Eastern shore of this state.’ 

Revolutionary Soldiers. Pensions were granted to thirty revo- 
lutionary soldiers or widows of revolutionary soldiers. 

Railroads. Six railroad companies were incorporated. The 
Baltimore and Port Deposit Railroad Company was incorporated, 
with a capital stock of $1,000,000. The Delaware and Mary- 
land Railroad Company was incorporated, for the construction of 
a railroad from some point on the Delaware and Maryland line to 
Port Deposit, or any other point on the Susquehanna River; its 
capital is $3,000,000. A resolution was passed recommending 
a meeting of the stockholders of the Chesapeake and Ohio Canal 
Company, to consider the proposal of the Baltimore and Ohio 
Railroad Company for the joint construction of the two works 
from the Point of Rock to Harper’s Ferry. An act was also 
passed in relation to the railroad from Baltimore to Washington. 

Roads. Numerous acts were passed in relation to different 
roads. An act was passed providing for the preservation of that 
part of the National Road, lying within the limits of Maryland, as 
soon as the consent of the General Government shall be obtained ; 
the road is to be taken under the care of Maryland ; toll houses 
are to be erected, &c. 

Savings Institutions. Five Savings Institutions were incorpor- 
ated. 

No. 32.—Susquehanna River. By this resolution, the governor 
is requested to take such measures as he, with the advice of the 
council, ‘may deem expedient, to prevent the reconstruction or 
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repair of the Muncy and Shamokin dams, in the Susquehanna 
River, in Pennsylvania, which obstructions to the free navigation 
of said river have been recently carried away.’ 

Ch. 102.—Steam Saw Mill Company. The Baltimore and 
Chesapeake Steam Saw Mill Company was incorporated, with a 
capital stock of $ 200,000. 

Ch. 166.— Towing Company. 'The Baltimore and Chesapeake 
Steam Towing Company was incorporated; the object of this 
company is ‘ to promote, by the aid of steam vessels, the safe and 
speedy navigation of vessels sailing to and from the port of Balti- 
more, to keep open and unobstructed, at all seasons of the year, 
the navigation to and from said port, and to afford facilities to 
owners of stranded or wrecked vessels, or others interested in se- 
curing the cargoes of such vessels ;’ the capital stock is $25,000, 
with liberty to increase it to any amount not exceeding $100,000. 

Ch. 59.— Transportation Company. The Baltimore and Wheel- 
ing Transportation Company was incorporated, with a capital stock 
of $200,000. 

Ch. 239.— Weights. This act was passed ‘to regulate the 
weight of quercitron and all other ground bark, sumach and all 
_ other articles sold by weight in this state,’ and provides ‘ that one 
hundred pounds shall be taken and considered as one hundred 
weight, and that twenty hundred be considered and taken for 
one ton.’ 


ALABAMA. 


Acts passed at the thirteenth annual session of the General As- 
sembly of Alabama, begun at Tuscaloosa on November 3, 1831. 

Academies. An act was passed, providing that all houses and 
lots of land, held by any incorporated academy, shall not hereafter 
be liable to the payment of any tax for either state, county, or cor- 
poration purposes, so long as the same shall be held and occupied 
by any company for the purpose of schools. The trustees of three 
academies were incorporated. 

Bank. An act was passed to establish a branch of the Bank of 
the State of Alabama, at such place as shall be determined on by 
a joint vote of both houses of the General Assembly; and the 
credit of the state is pledged for the redemption of all notes issued, 
and all debts contracted by the branch bank. 

Courts. Ifin any suit commenced in any county court, any 
of the parties shall be related to the judge of the court by 
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affinity or consanguinity, the judge is authorized to order the cause 
to be transferred to the circuit court of the county. 

The powers of the supreme court are to be, hereafter, vested 
in three judges, who are to be elected by the joint vote of both 
houses of the General Assembly, and to hold their offices during 
the term of six years; at their first session, they are to appoint 
one of their own body Chief Justice; in case of his absence at 
any succeeding time, one of the judges present shall be appointed 
Chief Justice pro tempore ; they are to receive an annual salary 
of $1700 each. 

Churches. The several churches in the state and the land ‘on 
which they are erected, not exceeding two acres of land to each, 
are to be exempt from taxation for state, county or corporation 
purposes; provided ‘that the Jands so exempted, shall belong to 
and be the property of the citizens of the United States, and shall 
be used for the purposes of religious worship and no other, except 
for the use of schools, and as burying grounds attached to said 
churches.’ 

Divorces. The several circuit courts are invested with authority 
to decree divorces, in the following cases: ‘in favor of the hus- 
band, where his wife shall have been taken in adultery, or volun- 
tarily left his bed and board for the space of three years, with in- 
tention of abandonment; and in favor of the wife, where her 
husband shall have left her for the space of three years, with in- 
tention of abandonment, or where he shall have abandoned her 
and lived in adultery with another woman, or where his treatment 
to her is cruel, barbarous and inhuman.’ 

Digest of the Laws. Provision is made for digesting ‘ all the 
statute laws of a public and general nature now in force in the 
state.’ 

Florence Bridge Company. A company was incorporated to 
build a bridge over the Tennessee River at Florence. 

Free persons of color, slaves, §&c. The judge of the county 
court, together with two justices of the peace to be associated with 
him, or in case there shall be no judge of the county court, then 
any three justices of the peace, shall constitute a court for the 
trial of all slaves and free persons of color, ‘ charged with any 
crime or misdemeanor of a higher grade than petit larceny.’ In 
all trials under this act it shall be sufficient for the solicitor, or 
the counsel appointed by the court to prosecute, ‘to write out a 
brief statement of the nature of the crime or misdemeanor charged 
against the defendant, and sign his name thereto, and no indict- 
ment or presentment shall be necessary.’ If at any court ‘held 
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under this act, the solicitor of the circuit shall not be present, the 
court shall appoint counsel to prosecute ;’ and if the owner of any 
slave prosecuted under this act, shall not employ counsel to de- 
fend him, the court are required to appoint counsel for that pur- 
pose,’ whose fee, amounting to the sum of ten dollars, shall be 
paid by the owner of said slave; and if any free person of color 
prosecuted under this act, shall be unable to employ counsel to 
defend him or her, it shall be the duty of the court to appoint 
counsel for this purpose, whose fee amounting to the sum of ten 
dollars, shall be paid out of the county treasury.’ If any slave or 
free person of color, shall be found guilty of any capital crime, 
‘there shall not be less than five nor more than ten days between 
the day of passing sentence and the day of execution, except in 
cases of conspiracy, insurrection or rebellion, when the sentence 
of the court may be executed forthwith.’ 

An act was passed prohibiting the introduction of slaves into 
the state; but emigrants may bring their own slaves; and the 
same privilege is granted to heirs, legatees, and ‘ legal distributees 
of any estate of any deceased person,’ being citizens of the state, 
who may have become the owners of slaves, by inheritance, will, 
&c.; guardians may introduce the slaves of their wards; execu- 
tors and administrators, whose testator or intestate was a resident 
citizen of the state, such slaves as belonged to him at the time of 
his death; and husbands, who are resident citizens of the state, 
may introduce such slaves, as they may acquire by the marriage. 
The act then prescribes the mode of proceeding, upon the intro- 
duction of such slaves ; it requires returns to be made on oath to 
the different courts, describing the slaves ; restricts the selling, 
mortgaging, loaning, &c. of such slaves; and provides for the 
infliction of penalties, on such as fail to comply with its require- 
ments; but these provisions are not to apply to slaves coming in 
and departing from the state with any traveller, or to the slaves of 
any citizen of the state, who are or may be removed out of the 
limits of the state for a temporary purpose; nor are they to ‘be 
so construed as to prohibit any citizen of this state from purchas- 
ing or bringing into the same any slave or slaves for his or her 
own use, subject always to the other provisions of the act.’ The 
act contains numerous other regulations upon this subject. It 
also provides that after February 1, 1833, if any free person of 
color settle in the state, and shall not, on notice of this act, depart 
therefrom within thirty days, ‘he shall be liable, on conviction 
before any justice of the peace, to receive thirty-nine lashes; if 
he shall not depart from the state, within twenty days after the 
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infliction of this punishment, he shall be liable to be sold as a slave 
for the term of one year; and if he shall not depart within twenty 
days after the expiration of the year, he shall forfeit his freedom, 
and be sold to the highest bidder, and the proceeds of the sale 
‘shall go, one half to the informer and the other half to the state.’ 
If any person attempt to teach any free person of color or slave to 
read or write, he shall be subject to a fine of not less than $250, 
nor more than $500; free persons of color and slaves are prohib- 
ited, under very severe penalties, from writing passes for slaves ; 
if any person circulate or publish any pamphlets, &c. tending to 
produce conspiracy or insurrection among the colored population, 
he shall suffer death; free persons of color are forbidden to trade 
or associate with slaves without a written permission fiom the 
master of the slaves. Nothing in the act is to be construed to 
‘prevent free persons of color and slaves from attending places of 
public worship held by white persons,’ if any slave or free per- 
son of color ‘preach to, exhort, or harangue any slaves, or 
free persons of color, unless in the presence of five respectable 
slave-holders,’ he shall receive ‘thirty-nine [ashes for the first 
offence, and fifty lashes for every offence thereafter;’ it is also 
required ‘that the negroes so haranguing or preaching, shall be 
licensed thereto by some regular body of professing christians im- 
mediately in the neighborhood, and to whose society or church 
such negro shall properly belong.’ 

Internal Improvement. The act of January 13, 1830, establish- 
ing a board of internal improvement, is repealed. 

Indians. An act was passed extending the civil and criminal 
jurisdiction of the state over all the Indian territory within the 
limits of the state. 

Sec. 2.—The commissioners’ courts of revenue and roads are 
authorized to cause all such roads, bridges and ferries to be estab- 
lished within the territories where any Indians may live, as they 
may think the public good requires. 

Sec, 3.—Indians are not to be compelled to perform any mili- 
tary duty, to work on roads, or serve on juries; neither shall this 
act be so construed as to authorize ‘the assessment or collection 
of any tax whatever, from any Indian or person of mixed blood, 
descended of Indians, residing within the limits of the territory 
claimed by any of the Indian tribes, within the chartered limits 
of this state.’ 

Sec. 4.—All such persons ‘may, within the county of their 
residence, have all the privileges of perpetuating testimony, record- 
ing wills and bills of sale, and conveyances, with the testimony of 
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such persons before mentioned, as white persons have in their 
respective counties with white testimony.’ 

Sec. 6.—All laws and usages of the Creeks and Cherokees 
within the limits of the state, contrary to its constitution and laws, 
are abolished. 

Sec. 7.—If any ‘ Indians shall meet in any counsel, assembly, 
or convention, and there make any law for the tribe, contrary to 
the laws and constitution of this state,’ they shall be imprisoned 
not less than two, nor more than four months. 

Sec. 8.—But they may meet any agent of the United States or 
of this state, for any purpose whatever, and any person attempting 
by persuasion or force, to prevent such meeting on the part of the 
Indians, shall be imprisoned three months. 

Sec. 9.—In all cases where a suit is brought on contracts here- 
after made, to recover property from any Indian, ‘the considera- 
tion shall be proved by two creditable witnesses.’ 

Sec. 10.—If any person ‘shall confiscate or attempt to confis- 
cate the property of any person or persons, in consequence of his 
or her enrolling for emigration, or offering to enrol,’ he shall be 
imprisoned not less than two, nor more than four months. 

Sec. 11.—The governor is required to distribute two hundred 
copies of this act, to each of the Indian tribes in the state. 

Sec. 14.—‘ Contracts freely and voluntarily made, whereby any 
white man shall purchase an improvement or claim of any Indian, 
on any of the unceded territory in this state, and shall actually 
receive possession thereof, the same shall be obligatory on the 
parties to such contract; provided the same is made in the pre- 
sence of one respectable free white person, and reduced to writing, 
in which shall be specified the terms of such contract; and pro- 
vided a valuable consideration be paid for such claim.’ 

Manufacturing Company. An act was passed to incorporate 
the Mobile Manufacturing Company, with a capital stock of $200- 
000; the company is not restricted to any particular kind of 
manufactures. 

Militia. Four military companies were incorporated. Several 
other acts were passed in relation to this subject. 

Pedlers. There ‘shall be paid for each license granted to any 
hawker or pedler of clocks in each county, the sum of $50;’ 
if any such person shall sell or exchange any clock, without first 
taking out a license, he shall forfeit the sum of ¢ 100, to be re- 
covered, one half to the use of the state, and the other half to the 
use of the informer. 

Railroads. The Tennesee and Alabama Railroad Company 
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was incorporated, for the purpose of constructing a railroad ‘ from 
Selma or such other point on the Alabama River, at or above the 
mouth of the Cahawba, or at any point on the Cahawba River, as 
they shall deem advisable, to Decatur on the Tennessee River, 
and to the head of the Ten Island Shoals, on the Coosa River, or 
to any other point or points on either of the above named rivers ;’ 
the capital stock of the company is not to exceed $3,000,000. 
The Tuscumbia, Courtland and Decatur Railroad Company was 
incorporated ; its capital is not to exceed $2,000,000. The 
Montgomery Rail Road Company was incorporated, with a capital 
stock which is not to exceed $1,000,000; the railroad is to ex- 
tend from Montgomery to the Chattahoochie River, opposite Co- 
lumbus in Georgia; the charters of two of these companies pro- 
vides, that if they should ever ask or receive aid in the construc- 
tion of the roads from the government of the United States, the 
charters are to become forfeited. 

Tonnage Duty. The mayor and aldermen of Mobile are re- 
quired, in December, 1834, and annually thereafter, to elect a 
board of wardens, one of whom shall be chosen harbor-master of 
the port of Mobile ; the harbor-master is authorized to demand of 
the commander, owner or consignees of every ‘vessel that may 
enter at the custom-house of Mobile, and discharge or take in a 
cargo (steamboats, challoons, flats, and Pensacola and New Or- 
leans packets excepted) three cents per ton, to be computed from 
the tonnage expressed in the registers of such vessels, respectively.’ 

Wharf and Steamboat Company. The Planters’ Wharf and 
Steamboat Company, in Montgomery, was incorporated with a 
capital stock which is not to exceed $ 50,000. 


GREAT BRITAIN. 


Acts of Parliament passed in the second year of William 4. 

Ch. 4.—Embezzlements by public officers. ‘The object of this 
act is the prevention of embezzlements by persons employed in 
public service. If any such person, intrusted by virtue of such 
employment with the receipt, custody, &c. of any chattel, money, 
or valuable security, shall embezzle the same, or any part thereof, 
he shall, in England and Ireland, be deemed guilty of felony, and 
in Scotland, of a high crime and offence, and on conviction be 
liable to be transported for any term, not exceeding fourteen years, 
nor less than seven years, or to be imprisoned, with or without 








1833. ] Great Britain. 209 


hard labor, for any term not exceeding three years; any number 
of distinct acts of embezzlements, not exceeding three, and com- 
mitted within six months from the first to the last, may be included 
in one indictment; every offender may be tried in the county or 
place in which he shall be apprehended, or where the offence was 
committed. 

Chs. 10, 11, and 27.—Cholera. These acts were passed ‘ for 
the prevention, as far as may be possible, of the disease called 
cholera, or spasmodic or Indian cholera,’ in England and Scot- 
land. 

Ch. 27.—An act was also passed to amend two acts passed in 
the reign of George 3, for establishing fever hospitals and for pre- 
venting contagious diseases in Ireland. 

Ch. 16.—Permits. The object of this act is to consolidate and 
amend the laws regulating the issuing of permits for the removal 
of goods, under the laws of excise. 

Ch. 20.—Tobacco. This is an act, ‘to provide for the sale, 
manufacture, and consumption of tobacco grown in Ireland before 
January 1, 1832.’ 

Ch. 33.— Courts of Chancery and Exchequer. This is an act 
‘to effectuate the service of process issuing from the Courts of 
Chancery and Exchequer in England and Ireland.’ 

Ch. 34.—Coin, offences relating to. Sec. 1. By this section a 
large number of previous statutes was repealed; but offences 
committed before the repeal may be tried under the old acts after 
the repeal; and the offenders are to be liable to transportation for 
life or not less than seven years, or to imprisonment for not more 
than four years, instead of capital punishment. Sec. 3. Any per- 
son convicted of counterfeiting the king’s gold or silver coin, shall 
be liable to the same punishment; and such offence shall be 
deemed complete, ‘ although the coin shall not be in a fit state to 
be uttered, or the counterfeiting shall not be finished.’ Sec. 5. If 
any person lighten any current gold or silver coin, with intent to 
make the same pass for current coin, he shall be liable to trans- 
portation for not more than fourteen nor less than seven years, or 
imprisonment for not more than three years. Sec. 6. If any per- 
son shall, or shall offer to, buy, sell, receive, or pay any counter- 
feit coin as current goid or silver coin, at a lower rate than the 
same by its denomination imports, or if any person shall import 
any such counterfeit coin, knowing the same to be counterfeit, he 
shall be liable to the punishments mentioned in section 3. Secs. 
7, 8, 9, 10, 11 and 12. These sections provide for the punishment 
of persons uttering or having in their possession counterfeit coin, 
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or making or mending, &c. instruments used in counterfeiting, 
and of those convicted of counterfeiting copper coin, &c. Sec. 
13. Gold or silver coin suspected to be diminished, otherwise than 
by reasonable wearing, or to be counterfeit, may be cut by any 
person to whom it is tendered, who must bear the loss, if it prove 
to be of due weight and to be lawful coin; in case of dispute, any 
justice of the peace may finally determine the matter in a sum- 
mary manner, and examine the parties on oath. Sec. 14. This 
section provides for the seizing counterfeit coin or tools used for 
counterfeiting, and authorizes justices of the peace in certain 
cases, by warrant, to cause places in the occupation or under the 
control of suspected persons to be searched, either in the day time 
or night, &c. Sec. 15. Two or more persons acting in concert 
in different counties, may be tried in either county, Sec. 18. 
Principals in the second degree, and accessories before the fact, 
to any felony against this act, are to be punishable as principals 
in the first degree; and accessories after the fact are to be liable 
to be imprisoned for not more than two years. Sec. 19. In cases 
where imprisonment is awarded, the court may order hard labor 
and solitary confinement. 

Ch. 36.—Barbadoes, St. Vincent, and St. Lucia. This is an 
act ‘to allow the importation of lumber, and of fish and provisions,’ 
into those islands; ‘ and to indemnify the governors and others of 
those islands, for having permitted-the importation of those articles 
duty free.’ 

Ch. 39.—Process in Personal Actions. This is ‘ an act for uni- 
formity of process in personal actions, in his Majesty’s Courts of 
Law at Westminster.’ It prescribes the mode of proceeding in 
personal actions, the forms of the writ of summons, of entering an 
appearance, of the writ of distringas, of the writ of detainer, of 
the process against a member of parliament, under the 6th Geo. 
4, c. 16, § 10, &c. 

Ch. 41.—Tithes. This is an ‘act to facilitate the recovery of 
tithes in certain cases in Ireland, and for the relief of the clergy 
of the Established Church.’ 

Ch. 42.—Poor Allotments. This act authorizes (in parishes 
enclosed under any act of parliament) the letting of the poor al- 
lotments made for the benefit of the poor in small portions to such 
industrious cottagers, being day laborers or journeymen legally 
settled in such parishes, and dwelling within or near their bounds, 
as shall apply for the same; the person hiring the land is required 
to cultivate it, so as to preserve it in a due state of fertility; if 
the rent shall be four weeks in arrear, or the land not duly culti- 
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vated, the parish officers, with the consent of the vestry, may give 
notice to quit, within one week after notice served on the occu- 
pier ; if any such tenant refuse to deliver up possession, or if any 
other person shall unlawfully hold possession of such land, the 
churchwardens and overseers may exhibit a complaint before two 
justices, who are authorized to issue a summons to the person 
against whom the complaint shall be made, and to hear and de- 
termine the complaint, and, if they shall adjudge the same to be 
true, to cause possession of the land to be delivered to the church- 
wardens and overseers. Arrears of rent shall be recoverable by 
application to two justices of the peace in petty sessions, who 
shall summon the party, and, if they find any rent to be due, they 
are authorized to issue a warrant to levy the same upon his goods; 
the rent is to be applied to the purchase of fuel to be distributed, 
in winter, among the poor parishioners; no habitations shall be 
erected on the land demised under this act. 

Ch. 45.—Reform Bill. An act was passed, consisting of eighty- 
two sections, ‘to amend the Representation of the people in Eng- 
land and Wales.’ 

Sec. 1.—Each of the boroughs enumerated in the schedule 
marked (A) shall, after the end of the present parliament, cease 
to return any member to serve in parliament. 

Schedule (A). Old Sarum, Wiltshire ; Newtown, Isle of Wight ; 
St. Michael’s, Cornwall; Gatton, Surrey; Bramber, Sussex ; Bos- 
siney, Cornwall; Dunwick, Suffolk ; Ludgershall, Wiltshire; St. 
Mawe’s, Cornwall; Beeralston, Devonshire; West Love, Corn- 
wall; St. Germain’s, Cornwall; Newport, Cornwall; Bleching- 
ley, Surrey; Aldborough, Yorkshire ; Camelford, Cornwall; Hin- 
don, Wiltshire; East Love, Cornwall; Corfe Castle, Dorsetshire ; 
Great Bedwin, Wiltshire; Yarmouth, Isle of Wight; Queensbo- 
rough, Kent; Castle Rising, Norfolk; East Grinstead, Sussex ; 
Higham Ferrers, Northamptonshire; Wendover, Buckingham- 
shire; Weobly, Herefordshire; Winchelsea, Sussex; Tregony, 
Cornwall; Haslemere, Surrey; Saltash, Cornwall; Oxford, Suf- 
folk ; Callington, Cornwall; Newton, Lancashire; Ilchester, 
Somersetshire ; Boroughbridge, Yorkshire; Stockbridge, Hamp- 
shire; New Romney, Kent; Hedon, Yorkshire; Plympton, 
Devonshire ; Seaford, Sussex; Heytesbury, Wiltshire ; Steyning, 
Sussex; Whitchurch, Hampshire ; Wootton Bassett, Wiltshire ; 
Downton, Wiltshire; Fowey, Cornwall; Milborne Port, Somer- 
setshire ; Aldeburgh, Suffolk; Minehead, Somersetshire ; Bish- 
op’s Castle, Shropshire; Okehampton, Devonshire ; Appleby, 
Westmoreland ; Lostwithiel, Cornwall; Brackley, Northampton- 
shire ; Amersham, Buckinghamshire. 
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Sec. 2.—Each of the boroughs, enumerated in schedule (B), 
shall return one member only. 

Schedule (B). Petersfield, Hampshire; Ashburton, Devon- 
shire; Eye, Suffolk ; Westbury, Wiltshire; Wareham, Dorset- 
shire; Midhurst, Sussex; Woodstock, Oxfordshire; Wilton, 
Wiltshire ; Malmesbury, Wiltshire ; Liskeard, Cornwall; Rei- 
gate, Surrey; Hythe, Kent; Droitwich, Worcestershire ; Lyme 
Regis, Dorsetshire ; Launceston, Cornwall; Shaftesbury, Dor- 
setshire ; Thirsk, Yorkshire ; Christchurch, Hampshire ; Hors- 
ham, Sussex; Great Grimsby, Lincolnshire; Calne, Wiltshire ; 
Arundel, Sussex; St. Ives, Cornwall; Rye, Sussex; Clitheroe, 
Lancashire ; Morpeth, Northumberland; Helston, Cornwall ; 
North Allerton, Yorkshire ; Wallingford, Berkshire ; Dartmouth, 
Devonshire. 

Sec. 3.—Each of the places named in schedule (C), shall be a 
borough and shall return two members. 

Schedule (C). Manchester, Birmingham, Leeds, Greenwich, 
Sheffield, Sunderland, Devenport, Wolverhampton, Tower Ham- 
lets, Finsbury, Mary-le-bone, Lambeth, Bolton, Bradford, Black- 
burn, Brighton, Halifax, Macclesfield, Oldham, Stockport, Stoke 
upon Trent, Stroud. 

Sec. 4.—Each of the places in schedule (D) shall be a borough 
and return one member. 

Schedule (D). Ashton-under-Lyne, Bury, Rochdale, Salford 
and Warrington in Lancashire; Chatham in Kent; Cheltenham, 
Gloucestershire ; Dudley and Kidderminster, Worcestershire ; 
Frome, Somersetshire ; Gateshead and South Shields, Durham ; 
Huddersfield, Whitby and Wakefield, Yorkshire; Kendal, West- 
moreland ; Tynemouth, Northumberland ; Walsall, Staffordshire ; 
Whitehaven, Cumberland; Merthyr Tydoil, Glamorganshire. 

Sec. 6.—The borough of Weymouth and Malcombe Regis 
shall return two members only. 

Sec. 10.—The towns of Swansea, Loughor, Neath, Abernoon 
and Ken-fig are collectively to return one member. 

Secs. 12 and 13.—In all future parliaments, there shall be six 
knights of the shire for Yorkshire, and four knights for the county 
of Lincoln. 

Sec. 14.—Each of the counties enumerated in schedule (F), 
shall be divided into two divisions, and there shall be four knights 
for each of the said counties, two for each division. 

Schedule (F). Cheshire, Cornwall, Cumberland, Derbyshire, 
Devonshire, Durham, Essex, Gloucestershire, Kent, Hampshire, 
Lancashire, Leicestershire, Norfolk, Northumberland, Northamp- 
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tonshire, Nottinghamshire, Shropshire, Somersetshire, Stafford- 
shire, Suffolk, Surrey, Sussex, Warwickshire, Wiltshire, Worces- 
tershire. 

Sec. 15.—There shall be three knights for each of the counties 
enumerated in schedule (F'2), and two for each of the counties of 
Carmarthen, Denbigh and Glamorgan. 

Schedule (F2). Berkshire, Buckinghamshire, Cambridgeshire, 
Dorsetshire, Herefordshire, Hertfordshire, Oxfordshire. 

Sec. 16.—The Isle of Wight shall, for the purposes of this act, 
be a county and return one knight. 

Sec. 18.—No person shall be entitled to vote for the election 
of knights of the shire or for members for any city or town, being 
a county of itself, in respect of any freehold tenement for life, un- 
less he shall be the bond ; de occupier thereof, or unless the same 
shall have come to him by marriage, marriage settlement, devise, 
or promotion to any benefice or office, or unless the same shall be of 
the clear yearly value of 10/. above all rents and charges; but this 
act shall not prevent freeholders now seized for life from retaining 
or acquiring such right of voting, if such right be duly registered. 

Sec. 19.—Copyholders for life, or for any larger estate, of the 
clear yearly value of 10/. shall be entitled to vote in the election 
of knights of the shire. 

Sec. 20.—Lessees or assignees of tenements of whatever tenure, 
for the unexpired residue of any term originally created for not 
less than sixty years (whether determinable on a life or lives, or 
-not) of the clear yearly value of 10/. above all rents and charges, 
or for the unexpired residue of any term originally created for not 
less than twenty years, of the clear yearly value of not less than 
50/., or persons who shall occupy as tenants, any lands or tene- 
ments, for which they shall be liable to a yearly rent of not less 
than 50/. shall be entitled to vote, in the election of knights of the 
shire; but no sub-lessee, er assignee of any underlease, shall have 
a right to vote, in respect of any such term of sixty or twenty years, 
unless he is in the actual occupation of the premises. 

Sec. 21.—No public tax, nor church, county or parochial rate 
shall be deemed a charge payable out of lands, within the mean- 
ing of this act. 

Sec. 23.—Trustees and mortgagees not in actual possession or 
receipt of the rents and profits, shall not be entitled to vote, but 
the mortgagor or cestui que trust. 

Secs. 24 & 25.—No person shall be entitled to vote for a knight 
of the shire in respect of any freehold house, &c. accupied by 
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himself, or any copy-hold or lease-hold house, &c., which would 
confer a vote for any city or borough. 

Sec. 26.—No person shall be entitled to vote for a knight of 
the shire unless duly registered ; and in order to be registered, the 
freeholder or copyholder, &c. must have been in the actual pos- 
session of the land or in the receipt of the rents and profits for 
six months previous to the last day of July in the year in which 
they are registered ; and lessees, assignees, &c. must have been 
in actual possession, or in receipt of rents and profits for twelve 
months previous to that day ; but these provisions are not to apply 
to persons obtaining property by descent, marriage, marriage set- 
tlement, devise, or promotion to any benefice in a church or to 
any office. 

Sec. 27.—In cities and boroughs returning members; every 
person, who shall occupy, as owner or tenant, any house, ware- 
house, &c. within any such city, borough or place sharing in the 
election, of the clear yearly value of 10. shall be entitled to vote ; 
provided, that no such person shall be registered, unless he shall 
have occupied the premises a year next previous to the last day 
of July, or unless he shall have paid the poor rates, assessed taxes, 
&c. and have resided for six months previous to that day, within 
the city, borough, or place sharing in the election, or within seven 
miles thereof. 

Sec. 29.—In case of the occupation of the premises by more 
persons than one, in any city or borough, each occupier shall be 
entitled to vote, if the clear yearly value, when divided, shall give 
a sum of not less than 10/. for each occupier. _ 

Sec. 31.—In every city or town, being a county by itself, in 
which freeholders or burgage tenants now have a right to vote, such 
persons shall be entitled to vote, if duly registered ; with condi- 
tions, that they shall not be registered unless they comply as to 
occupation of the premises and residence, similar to those pre- 
scribed by section 27. 

Sec. 32.—Every person formerly entitled to vote as a burgess 
or freeman of a city or borough, shall still be entitled to vote if 
duly registered, upon complying with certain conditions as to resi- 
dence, &c. 

Sec. 33.—No person shall vote for any city or borough, except 
in respect to some right, conferred by this act, or as a burgess 
or freeman, or freeholder or burgage tenant; but every person 
now having a right to vote in virtue of any other qualification, 
than as a burgess, &c. shall retain such right, so long as he shall 
be qualified according to the usages of such city or borough, if 
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duly registered ; six months residence within seven miles thereof 
is also required; but such right of voting is to cease if omitted 
from the register for two successive years. 

Sec. 36.—Persons receiving parochial relief within twelve 
months are not to be registered. ‘The act proceeds to prescribe 
the mode of preparing and revising lists of voters, of conducting 
elections, &c.; the polls at county elections are to be open two 
days; candidates or persons proposing a candidate without his 
consent, are to be at the expense of booths and poll clerks. It is 
also provided, that the act shall not extend to the universities of 
Oxford and Cambridge. 

Ch. 50.—Militia. This act suspends, ‘until the end of the 
next session of parliament, the making of lists and the ballots and 
enrolments for the militia of the United Kingdom. 

Ch. 57.—Charities. This is an act to continue and extend 
the provisions of the act of 59th Geo. 3, for giving additional facili- 
ties in applications to courts of equity, regarding the management 
of estates or funds belonging to charities; it regulates the appoint- 
ment of new trustees where the former trustees are dead, &c. 

Ch. 58.—Contempts. In all cases of contempt other than those 
provided for by the 7th Geo. 4. c. 57, where any person shall be 
in prison under any commitment or attachment, issued out of the 
courts of chancery or exchequer, the court, on application of the 
person committed, may discharge the contempt except as to costs, 
for which he shall still remain in custody, provided that this act 
shall not weaken any of the powers given by the Ist Wm. 4, c. 
36, or by the 7th Geo. 4, c. 57. 








SHORT REVIEWS AND NOTICES. 





Judge Thacher’s Charge. At the December session of the 
Boston Municipal Court, a tribunal that has jurisdiction of crimes 
less than capital, Judge Thacher gave a charge to the Grand 
Jury which, at their request, has been since published. The 
topics of the charge are, 1. The removal of the court to a more 
convenient court room; 2. Some notice of the reasons that Jed to 
the establishment of this court, and its place and influence as a 
branch of the juridical system of the State ; 3. The offence of con- 
spiracy; 4. Libel and incendiary publications, and liberty of the 
press. These last topics were introduced in pursuance of the 
views expressed on the subject of incendiary publications by the 
same magistrate, in his address to the grand jury in March last, 
and published and noticed in the Jurist for April last ; and in the 
present charge the judge notices some exceptions that have been 
taken, in some publications, to the doctrines laid down by him. 
We copy the part of the charge relating to conspiracies, as it is 
applicable to transactions that have occurred in different parts of 
the United States during the past year. 


‘There is an offence known to our law, which comes under the 
legal denomination of Conspiracy, the criminality of which con- 
sists in the agreement of several persons to do an act, which, if 
not unlawful in itself, becomes so by the combination. When 
two or more conspire to harass any person by a false and malicious 
suit, it is a crime punishable by indictment, or the parties injured 
may sue for damages, by writ of conspiracy; and both these 
remedies lie at common law.' But in many cases, the agreement 
to do a certain thing is considered as the subject of an indictment 
for a conspiracy, though the same act, if done separately by each 
individual, without concert with others, would be innocent.? This 


1 Co. Lit. 161, a. n. 13. Harg. 9 Co. 55. The Poulterers’ Case. 
?6T.R.619. The King v. Sir Thomas Mawbey and others. 
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is very manifest in combinations amongst journeymen mechanics 
and laborers, to raise their wages, and regulate the hours of work. 
By laborers I mean all, in every department of art, who work! for 
hire. All attempts to control employers will prove fruitless, even 
though they should be attended with momentary success. For 
every thing in society, like the ever-moving waves of the sea, is 
perpetually seeking a level. Business best regulates itself. Labor 
is high, because the price of the necessaries of life is high: and 
the price of labor will be always regulated by the value of other 
commodities in the market. When such a project is attended, 
as has often been the case in older countries, with a tumultuous 
assemblage of the people, or violence to the persons or property 
of individuals, or the writing of incendiary letters, or threats of 
mischief to masters or employers, it never has been doubted, that 
it was sufficient matter for a criminal indictment.!| This subject, 
though somewhat difficult and novel, is worthy of attention; be- 
cause our community was, in the course of the last spring, agitated 
by combinations, which, by interrupting the completion of con- 
tracts, produced, at the time, a sudden cessation of business, and 
implied a deliberate and mischievous purpose to distress both em- 
ployers and the public. In proportion as our country, possessing 
inexhaustible sources of mechanical ingenuity, and wisely encour- 
aging the inventive genius of its citizens, extends its manufactur- 
ing establishments, multitudes will be collected into confined sit- 
uations, which will present facilities for acting inconcert. Hence, 
the respective rights of laborers and employers acquire increased 
importance. The law, that universal guide, protector, and friend 
of human industry, is not silent on this subject: and although no 
complaint exists, and I am sure, I would not make any, it yet seems 
to me not unseasonable, to state the principles which govern such 
cases. 

‘For every man is presumed to know the law, and required to 
observe it; because it would be an infinite evil, if men might 
escape from the consequences of their actions by the plea of igno- 
rance. This maxim increases the obligation of a judge, to state 
with plainness, as he has opportunity, those legal principles, which 
must guide individuals in the performance of their duty, with the 
reasons on which they are founded, and for which they deserve 
our observance. 

‘Our laws secure to every man the right to put such value on 
his labor, ingenuity, and learning, as he pleases. He may work 


1 Hume’s Commentaries on the Law of Scotland. 
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or refuse to work ; and he cannot be deprived of this liberty, until 
he shall have forfeited it by a conviction of some crime. All who 
are engaged in trade, commerce, manufactures, the mechanic arts, 
agriculture, and the learned professions, all, in every varied pur- 
suit of industry and talent, may freely contend together for profit 
in pursuit of their respective good. But the operations of society 
cannot proceed, unless the law, which, like the air, is over every 
thing, and pervades every thing, and is the life of every thing, 
protect, in full extent, the principle of equal and fair competition. 
If individuals may combine together, to gain an unfair advantage 
over others, it would violate this principle. Therefore the law 
punishes a conspiracy, although it be not carried into effect. 
Where persons combine to do an unlawful act, the law punishes 
the confederacy, in order to prevent the unlawful act: thus 
“mercifully preventing the malignant from doing mischief, and 
the innocent from suffering it.” In a very ancient case, it was 
decided to be criminal for persons to combine together to main- 
tain each other, whether their matter be true or false, right or 
wrong, and although nothing be executed.' In the case of the 
Journeymen Tailors of Cambridge, who were indicted for a con- 
spiracy to raise their wages, it was decided, that a conspiracy of 
any kind is illegal, though the matter, about which they conspired, 
might have been lawful for them, or any of them to do, if they 
had not conspired to do it.? In another case of great interest, 
which was decided in the court of King’s Bench in the year 1769, 
it appeared that the officers in the service of the East India Com- 
pany, under a certain grade, being dissatisfied at the reduction of 


1 Lib. Ass. 27 E. 3. 44. p. 138. 9 Co. 56. The Poulterers’ Case. ‘ That 
a false conspiracy betwixt divers persons shall be punished, although nothing 
be put in execution, is full and manifest in our books; and therefore in 27 
Ass. p. 44, in the articles of the charge of inquiry by the inquest in the 
King’s Bench, there is a nota, that two were indicted of confederacy, each 
of them to maintain the other, whether their matter be true or false, and 
notwithstanding that nothing was supposed to be put in execution, the par- 
ties were forced to answer to it, because the thing is forbidden by the law, 
which are the very words of the book; which proves that such false con- 
federacy is forbidden by the law, although it was not put in ure, or execut- 
ed. So there in the next article in the same book, inquiry shall be of con- 
spirators and confederates, who agree amongst themselves, &c. falsely to 
indict or acquit, &c. the manner of agreement, and betwixt whom; which 
proves also, that confederacy to indict or acquit, although nothing is exe- 
cuted, is punishable by law; and there is another article concerning con- 
spiracy betwixt merchants; and in these cases the conspiracy or confederacy 
is punishable, although the conspiracy or confederacy be not executed.” 

* Mod. 10. Ib. 320. The King v. Edwards et al. 
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a perquisite, combined to throw up their commissions, and all of 
them, above two hundred in number, to resign at the same time. 
It was decided by Lord Mansfield and all the other Judges, after 
solemn argument and consideration, that the resignation of so 
many officers, in time of war, and under such circumstances, was 
meant to terrify and intimidate the company into a compliance 
with their demands, that the combination was a criminal act, and 
that the resignation was void.' In a case, in our own reports, in 
which eminent counsel were concerned, the law on this subject 
was settled with great consideration of all the cases. In pro- 
nounciog the unanimous opinion of the court, Chief Justice Par- 
sons says, “‘ After fully considering the several cases, the court 
are satisfied that the gist of a conspiracy is the unlawful confede- 
racy to do an unlawful act, or even a lawful act for unlawful pur- 
poses. That the offence is complete, when the confederacy is 
made, and any act done in pursuance of it is no constituent part 
of the offence, but merely an aggravation of it. This rule of the 
common law is to prevent unlawful combinations. A solitary 
offender may be easily detected and punished. But combinations 
against law are always dangerous to the public peace, and to pri- 
vate security. To guard against the union of numbers to effect 
an unlawful design is not easy, and to detect and punish them is 
often difficult. The unlawful confederacy is therefore punished, 
to prevent the doing of any act in execution of it. Of this prin- 
ciple the adjudged cases leave no doubt.” ? 

‘ Now who has the right to say that a workman may not agree, 
if he please, to work from sun-rise to sun-set for such sum as will 
satisfy him for his labor? Who may justly complain of the man, 
who shall refuse to employ another, who will not stipulate to work 
during certain hours of each day, or for any other period of time? 
While the parties are content, who may presume to interfere be- 
tween the laborer and his employer? The claim to interfere is 
against the social compact, and violates the duty, which binds 
every man to maintain its principles. In society, the members 
are essentially dependent on each other. He who seeks to divide 
them, seeks to destroy them. If the blood will not flow to the 
heart, the body must perish. So, if members of the social system 
engage in mutual contest, the rich against the poor, the laborer 
against the employer, human industry will stop, to the ruin of 
individuals, if not of the system itself. But though the loss of any 


1 4 Burr. 2472. Vertue v. Lord Clive. Ib. 2419. Parker v. Lord Clive. 
2 2 Mass. R. 329. The Commonwealth v. Dryden Judd and others. 
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individual can hardly be perceptible in the system of society, it 
must never be forgotten, that one of the great ends of society is 
to protect and preserve individuals. 

‘Our government was constituted for the good of all, and not 
for the pofit of any one man or class of men: therefore there is 
the same law to protect the laborer and the consumer, as for him 
who derives profit from their labor and consumption. Suppose 
that the ship owners, for instance, should combine to depress the 
fair rate of the wages of the shipwright, and should take measures 
to prevent any of their number from paying to his workmen be- 
yond a certain compensation. Suppose that the bakers should 
combine to raise the price of bread, and should restrain individuals 
from selling at a less price. In declaring combinations of this 
character criminal, the law but utters the voice of reason and 
good sense. All such acts infringe upon the freedom of the mar- 
ket, which it is one main object of policy in every well-regulated 
state to secure. They violate the freedom of the citizen, which 
consists not in liberty of person only, but of conduct, and in the 
right to do as one pleases in all matters not commanded or forbid- 
den by law. They essentially interfere too with the rights of the 
government. Whenever individuals array themselves against the 
law, they should be promptly met, before combination manifests 
itself in mobs, insurrections, and other civil commotions, which 
the strong arm of government only can repress.’ 


PECK’S TRIAL. 


Report of the Trial of Judge Peck, Judge of the United States 
District Court for the District of Missouri, before the Senate 
of the United States, on an Impeachment preferred by the House 
of Representatives against him for high misdemeanors in office. 
By Arruvr J. Sranssury. Boston. Hilliard, Gray, & Co. 


We have just received a copy of the report of Judge Peck’s 
Trial. It is an octavo volume of nearly six hundred large and 
closely printed pages. As far as we have been able to examine it, it 
appears to be very full, and faithfully executed. We find from an 
advertisement of the publishers, for the book itself contains no 
preface, that the testimony was taken down at the trial, and has 
since been submitted to the inspection of the witnesses, who have 
certified to its correctness ; that the arguments of the council are 
all from under their own hands, full notes of their respective 
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speeches having been submitted to them by the reporter, which 
were revised, corrected, and extended by themselves ; and that 
the details of the proceedings are taken from the Journals of the 
two houses of Congress. It would have been well to have stated 
these facts in a preface or advertisement to the volume, as they 
add materially to its value and authority. 


We propose to give a more full account of this book in our 
next number. 


A Practical Treatise on the Trustee Process, or Foreign Attach- 
ment, of the Laws of Massachusetts and Maine; with an Ap- 
pendix containing the Statutes of Massachusetts, Connecticut, 
Rhode Island, New Hampshire, Vermont, and Maine, on that 
subject. By L. 8. Cusninc. Cambridge. Brown, Shattuck, 
& Co. 8vo. pp. xviii & 211. 

The object and plan of this volume are thus stated in the au- 
thor’s advertisement. 


‘More than twenty years ago, the subject of Foreign Attach- 
ment, in Pennsylvania, was considered of sufficient importance, 
to warrant the publication of Mr. Sererant’s Treatise on that 
subject. 

‘In the New England States, where the Trustee Process has, 
in many respects, the operation of the domestic as well as foreign 
attachment, and is therefore of frequent use in practice, the law 
relating to it is found scattered through more than forty volumes 
of Reports and Statutes, most of which must, of necessity, and all 
of which may, with propriety, be consulted, by the practising 
lawyer. 

‘To render this part of our law of more convenient access ; 
to develope and arrange the principles upon which it is based ; 
and thereby to facilitate the inquiries of those of the younger 
members of the profession, who are not perfectly familiar with the 
details of practice, are the principal objects of the following pages. 

‘ The title of Truster Process has been adopted for two rea- 
sons: first, because, this branch of our law is more generally 
known by that than by any other name; and, second, because it 
is conceived to be more appropriate. The foreign attachment, 
by the custom of London, is an ex parte proceeding and strictly 
in rem. That which is founded in the laws of Massachusetts, 


Maine and New Hampshire, is quite as much of a domestic as a 
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foreign attachment in its character, and, in practice, is as often 
used against parties who are personally subject to the jurisdiction 
of our laws, as against absconding, absent, or foreign debtors. 
The attachment laws of Vermont, Connecticut and Rhode Island, 
are also intended, in a greater or less degree, to operate upon per- 
sons as well as property within their jurisdiction. 

‘In reference to the plan of the following treatise, it is only 
necessary to say, that it is intended to state the principles of law 
applicable to the subject, in their proper order, and at the same 
time, to illustrate them, and to render the work useful as a book 
of reference, by the insertion of the decided cases. In the exe- 
cution of this plan, it has not been deemed advisable to go beyond 
the borders of New England for authorities. The materials of 
the work are consequently drawn from the Massachusetts’, Green- 
leaf’s, and the New Hampshire Reports: all the cases in which, 
involving any principle peculiar to the Trustee Process, have been 
condensed and inserted. As the price of the work would not be 
materially enhanced by the addition of the existing Statute laws 
of all the New England States, on the same subject, they are ac- 
cordingly republished in the Appendix.’ _ p. iii. 

It will be perceived at once that Mr. Cushing’s work is intend- 
ed to supply a deficiency which has been much felt by the profes- 
sion in this part of our country. The decisions in regard to the 
trustee process had grown so numerous, and were scattered in so 
many volumes, that some better assistant than the indexes to the 
reports was very much needed in investigating questions upon this 
subject. 

The volume before us is not, like too many law treatises, a mere 
slovenly collection of cases heaped together with little system or 
connexion ; but is a methodical and generally well digested view of 
the law on the subject of which it treats. The division and ar- 
rangement of the topics is skilful ; and the points extracted from 
the cases are in most instances presented in a clear, precise, and 
accurate manner. Every part of the work bears witness to the au- 
thor’s careful study and attention. He is not satisfied with merely 
laying down the law as the court has done, but examines the 
grounds of a decision where it seems to him doubtful, with vigor 
and judgment. The author’s style, we ought to add, is neat, 
correct, and flowing. 

In some points which are usually regarded of minor impor- 
tance, our author has exhibited a commendable diligence, and 
has thus added much to the value of his work as a convenient 
manual to students and practitioners. He gives a very full analyt- 
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ical table of contents, and an appendix, in which the statutes of 
the several New England States in regard to Foreign Attachment 
are set forth at length. ‘The work is besides much more correctly 
printed, than most law books which have proceeded from the 
American press. 

Our readers will readily infer, from what we have said, that we 
consider Mr. Cushing’s volume as likely to prove a useful and 
acceptable present to the profession. We trust that the liberty 
which we shall take,-in our subsequent remarks, of pointing out 
some defects which we have noticed in it, will not, as they ought 
not to, weaken the impression which we wish to make of its sub- 
stantial merits, 

We are inclined to regret that the author has confined himself 
so much to the New England Reports for his authorities. It 
would certainly have been agreeable to most lawyers, to be in- 
formed what decisions had been made by courts out of New 
England in cases analogous to those which are referred to. Be- 
sides this, some account of the laws of other countries giving 
remedies similar to the foreign attachment, would have been very 
satisfactory. We have, however, perhaps, no right to complain 
of an author for not doing what he did not profess to attempt, 
especially when he has done so well what he has attempted. 

A fault which occasionally occurs in this volume is stating 
matter in a note which ought to be placed in the text. Thus on 
page 10, it is said in a note, ‘ Bank and insurance stocks are such 
personal chattels on account of which the possessor may be held 
as trustee. WV. E. M. Ins. Co. v. Chandler & tr. 16 Mass. R. 
275.’ We have vainly endeavored to conjecture why this princi- 
ple was not laid down in the text. Note 4 on p. 27, note 1 on p. 
53, and note 4, p. 55, seem to us liable to similar objections. 

A note on page 104 says that the case of Ammidown v. 
Wheelock, 8 Pick. R. 470, seems ‘ to have been very loosely and 
imperfectly considered.’ It strikes us that such harshness of 
language is improper in examining the opinion of a judge. We 
do not object to any freedom of criticism. But the author’s 
observations on the case would have lost nothing of their weight 
or pertinence by the omission of this rough introduction. We 
ought to add that we do not recollect any other passage in the 
volume which is obnoxious to a similar objection. 

On p. 128 it is said in the text, ‘ As the trustee’s liability is in 
all cases to be ascertained by his examination upon oath or affirm- 
ation, it necessarily results, that one who is not capable of disclos- 
ing in that manner, cannot be held as trustee. In accordance 
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with this principle, it has been decided that a corporation aggre- 
gate is not liable to this process.’ It is added in a note, ‘ Union 
Turnpike Road v. Jenkins § trs. 2 Mass. R. 37. Wilder v. Bai- 
ley & tr. 3 Mass. R. 289. This decision was previous to the 
statute of 1832, c. 164. See ante 3, n. 2, 111, n. 2. 

The author in this passage has presented an obsolete decision 
so prominently, and referred to the statute which has changed the 
law so insufficiently, that most readers, not familiar with the sub- 
ject, would suppose that a corporation was not liable to be held as 
a trustee. The text or the note should certainly have pointed out 
the precise change which the statute had made in the law, and 
which rendered the decision of no authority. 

We have noticed, in more than one place, the expression & als. 
after the name of a plaintiff, as Patterson & als. v. Patten. We 
cannot see the propriety of this monstrous als, It cannot be an 
abbreviation of alios, for alios is in the accusative case. If it be 
necessary, in citing a case, to indicate that there are mcre than 
two plaintiffs, though we see no use whatever in it, the words 
evidently should be & alii in Latin, or and others in fair English. 

The following passage occurs in a note on p. 53. 

‘Property belonging or a debt due to one in his capacity of 
executor or administrator belongs or is due to him personally, and 
not as a trustee for other persons; and may therefore be attached 
for his personal debt, by the trustee process; as, where it appeared 
from the answer of a supposed trustee, that he had received money 
for the principal defendant, on a note made payable to her as ex- 
ecutrix, it was held that he was her debtor on account of such 
receipt, and therefore liable as trustee. Coburn v. Ansart & tr. 
3 Mass. R. 319.’ 

The author has in this case fallen into the very common error, of 
representing a much broader general principle as decided by the 
court, than the point actually determined will justify. The abstract 
of the case, as given by the reporter, is, ‘One who has collected 
for an executor the amount due on a promissory note made paya- 
ble to A B, executor, §c. is liable to a foreign attachment as the 
trustee of A B in a suit against him for a demand due from him 
personally.’ The opinion being very short, we insert it at length, 
‘The money the trustee holds is Mrs. Ansart’s, and to her only 
is he accountable; he is her debtor, and her demand is well at- 
tached by this process.’ Ifthe person summoned as trustee had 
held chattels of the testator, the question presented to the court 
would have been very different. We think, therefore, that our 
author should not have said that property belonging to one in his 
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capacity of executor, may be attached for his personal debt by the 
trustee process. 

As our attention has been called to this case of Coburn v. An- 
sart, it is not out of place to say that its authority seems to us 
questionable, even as to the point actually decided by the court. 
The most important principles advanced by the plaintiff’s counsel 
in that case are now settled not to be law, and several of the Eng- 
lish cases on which he relied, have been expressly overruled. 
Without going into an elaborate examination of this question, we 
shall copy a few remarks from the latest treatise on executors and 
administrators, which we believe are fully sustained by the author- 
ities; and which we think, if duly weighed, would lead the court 
to an opposite conclusion, if the precise point raised in Coburn v. 
Ansart were now to be presented for consideration. ‘The inter- 
est which an executor or administrator has in the goods of the 
deceased is very different from the absolute, proper, and ordinary 
interest which every one has in his own proper goods. For an 
executor or administrator has his estate as such in auter droit 
merely, viz. as the minister or dispenser of the goods of the dead.’ 
Williams on Ex’ors. 400. ‘If the executor or administrator be- 
comes bankrupt with any property in his possession belonging to 
the testator or intestate, distinguishable from the general mass of 
his own property, it is not distributable under the commission of 
bankruptcy. The commissioners cannot seize even money which 
specifically can be distinguished and ascertained to belong to the 
deceased, and not to the bankrupt himself.’ Id. 401. ‘ Again, 
the goods of a testator in the hands of his executor cannot be 
seized in execution of a judgment against the executor in his own 
right.’ Id. 402. ‘Ifa bill be indorsed to A and B as executors, 
they may declare as such in an action against the acceptor. So 
in Partridge v. Court it was held that an administrator may sue 
as such on a promissory note given to him as administrator since 
the death of the intestate.’ . . . . . ‘The principle on 
which these cases were decided has not been settled without con- 
flict.’ ; ‘ However the rule may now be regarded as 
firmly established by the more recent cases that wherever the 
money recovered will be assets, the executor may sue for it and 
declare in his representative character.’ Williams on Executors, 
570, 571. 

It certainly is the height of injustice to the persons interested 
in the estate of a person deceased, to make his property in any 
form liable for the debts of his executor, where it is plainly sepa- 
rated and distinguishable from the executor’s own property. 
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We cannot give our assent to the view which our author takes 
of the nature of the estate created by an assignment of property 
for the benefit of creditors. 

‘An assignment of property for the payment of debts is some- 
thing more than a mere deposit; for it gives the assignee a right 
of possession and an authority to dispose of the property for a par- 
ticular purpose. If it were considered as conferring no right of 
property, the assignee would become either the mere agent of the 
assignor, in which case he would be liable for the whole amount 
of property, while it remained unsold; ' and after a sale, would 
not be liable as trustee at all, either because the debt would be 
due not from him, but from the purchasers to the principal the 
assignor,” or if it were due to the agent, his liability on account 
thereof to the principal would be contingent, in which case, as 
will be seen hereafter, he would not be liable as trustee; or such 
assignment would constitute a mere pledge, in which case, as has 
already been seen, the interest of the assiguor could not be reached 
by the trustee process. If, on the other hand, it were considered 
as a sale of the property of the entire thing to the assignee, it 
would either be a conditional sale or mortgage, in which case, the 
assignor’s interest would be equally beyond the reach of the trus- 
tee process: or it would be absolute, and the assignee would be- 
come the debtor of the assignor for such surplus as might remain, 
in which case, as such debt would be contingent, it could not, as 
already remarked, be attached by this process. 

‘The true nature of this kind of conveyance seems to be, that 
the assignor and assignee thereby become part owners of the pro- 
perty, according to their respective interests therein, the assignee 
to the extent of the debts or engagements to be satisfied,’ and the 
assignor to the amount of the residue, with a right on the part of 
the assignee to retain possession for the particular purpose of 
turning the property into money and appropriating it according to 
the agreement of the parties. If the transaction went no farther 
than a conveyance of a portion of the chattels, both the part own- 
ers would be entitled to the possession, and the interest of the as- 
signor might be attached, and the whole property taken into the 
possession of the officer upon the common writ of attachment.* 
If however, in such case, the whole property were out of the pos- 


1 Allen vs. Megguire & tr. 15 Mass. R. 490. 
2 Wells vs. Green & trs. 8 Mass. R. 504. Titcomb et al. vs. Seaver & 


tr. 5 Greenl. R. 542. 
3 Donnells vs. Edwards et trs. 2 Pick. R. 617. 


4 Bigelow’s Digest, 93. 
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session of the proprietors, and in such situation that it could not 
be lawfully attached, by the common writ, as if it consisted of raw 
hides in the process of being tanned, it would be attachable only 
by the trustee process.! But as it can make no difference, in 
respect to the situation of the property, whether the whole pro- 
perty is placed in the hands of a third person, or the portion be- 
longing to one part owner is placed in the hands of the other, it 
may be considered that, by the conveyance, the portion belonging 
to the assignor becomes so situated that it cannot be attached by 
the common process. For the right of exclusive possession of 
the whole is conferred on the assignee for a particular purpose 
which is legal, and on account of which, therefore, he is to be 
protected in his possession. Still, however, as he has the “ goods 
and effects” of the assignor in his hands, he is liable as trustee by 
the express words of the statute; and when the purpose, for 
which the right of possession is conferred on him, has been effect- 
ed, he may discover and expose them to be taken and appropriated 
to the payment of an execution issued upon a trustee process. 
What then is the purpose for which the assignee has the right of 
exclusive possession conferred on him? It is that the personal 
chattels, as well the portion belonging to the assignor as that be- 
longing to the assignee, shall be changed into other personal 
chattels, which are more susceptible of division, to wit, money ; 
and that upon such exchange, the assignee shall retain his exact 
portion, and hold that which belongs to the assignor for his use. 
When this purpose is accomplished, the portion of the chattels 
belonging to the assignor may be exposed to an officer having 
an execution against him, and be appropriated to the satisfaction 
thereof.’ pp. 28—30. 

‘If A, being indebted to B, C, and D, deliver property to B, 
upon an agreement with him, that he shall convert it into money, 
and, with the proceeds, first pay himself, and then the debts due 
to C and D, either in full or pro rata, provided they assent to the 
arrangement; immediately upon such delivery, B becomes a joint 
owner of the property with A to the amount of his debt. The 
residue remains as before the property of A, and, if attachable, 
may be attached as his by the trustee process. If C and D, when 
informed of the arrangement, become parties to it, B’s interest 
will be increased to a corresponding amount. If, however, another 
creditor of A previously summon B as his trustee, he will acquire 
a lien upon such residue to the extent of his demand. C and D 


1 Clark ys. Brown & tr. 14 Mass. R. 271. 
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may afterwards, if they please, become parties to the transaction ; 
and if they do so, B’s interest in the property will be accordingly 
enlarged. He will then become a proprietor to the extent of his 
own debt, and of what may remain, after paying the attaching 
creditor, to be paid to C and D; and A will remain the owner to 
the extent of that creditor’s demand, and of any surplus that may 
finally remain after paying B, C, and D, and such creditor. The 
agreement of the parties requires B to ascertain the value of the 
property, and to make it susceptible of division by exchanging it 
for money, and then to divide it according to their respective 
ownerships. He will, in the first place, retain an amount equal 
to his own demand: in the second place, he will deliver to the 
attaching creditor of A so much of the portion which belongs to 
A, as will satisfy his lien acquired by the attachment: in the 
third place, he will divide between C and D the portion which 
belongs to them, according to the terms of the agreement: and 
lastly, if there should be a surplus belonging to A, he will deliver 
it to him.t In this manner, the creditor’s right of attachment 
will not be impeded, except so far as it lawfully may be, by the 
debtor’s right of preference; nor will the debtor’s right to prefer 
a particular creditor or to make arrangements with his creditors 
be impaired, except so far as it must unavoidably be by the com- 
mon right of attachment.’ pp. 81, 82. 

Although our author’s theory is very ingenious, yet it is at vari- 
ance with the common principles of conveyancing and creates 
greater difficulties than it obviates. An assignment of property 
to assignees for the benefit of such creditors as may become par- 
ties to the instrument within a limited time, in the form common 
in Massachusetts, evidently makes the assignees the legal owners 
of the property, and trustees’ of it for the purposes mentioned in 
the assignment. If all the creditors become parties, the assignees 
are then trustees for those creditors to the amount of. their debts, 
and if a surplus should remain they are trustees of the assignors for 
that surplus. If part only of the creditors become parties, and the 
rest are excluded by not having become parties in time, the as- 
signees are trustees for the assenting creditors to the amount of 
their debts, and for the assignor for any surplus which may remain. 


1 See the opinion of Parris, J. in the case of Jewett vs. Barnard & trs, 
6 Greenl. R. 381. 


2 The reader will bear in mind that the word trustee is used in two senses, 
in our remarks, sometimes for a person made a trustee by an instrument, 
and at others for one summoned by the trustee process. The connexion 
will always show in which sense the word is used. 
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So far there is no difficulty. But in the case supposed by our 
author of a part only of the creditors having assented to the as- 
signment, another creditor then summoning the assignees as trus- 
tees of the assignor, and other creditors subsequently assenting 
to the assignment, he appears to think it necessary to regard the 
assignor part owner of the property with the assignees in order to 
give effect to the trustee process. We do not propose to vindi- 
cate the decisions of the courts of Massachusetts and Maine which 
have given effect to the trustee process under such circum- 
stances. But we do not see how the assignor can be regarded asa 
part owner. He has in form parted with his whole property in his 
chattels by an instrument admitted by the courts to be valid. ‘The 
assignees have the undisputed right of selling all the chattels, the 
assenting creditors have a claim on the trustees to have all the 
chattels, if required, sold for the payment of their debts. The 
right of the assignor is subsequent to theirs, it is merely a claim 
on the assignees to account to him for the contingent surplus. If 
we say that the assignor is a part owner of the assigned property, 
we must also admit that the assenting creditors are also part own- 
ers. ‘Their claims upon the fund are of the same nature, only 
prior to those of the assignor. The only difference is that the 
creditors are to be paid in money, whiie the assignor would have 
a claim on the assignees for any specific chattels which remained 
after satisfying the purposes of the assignment. 
In a note to one of the passages above, our author says,— 


‘It is common to consider an assignment in trust for creditors 
as the creation of a ¢rust estate for their benefit; — and if that be 
not the true character of the conveyance, it is difficult to under- 
stand upon what ground it can be placed, consistent with the 
decisions in respect to the liability of trustees, unless it be that of 
a grantor sale as above-mentioned. In the case of Widgery ct al. 
v. Haskell, (5 Mass. R. 154.) Parsons, C. J. expressly says, that 
“the policy of the law providing for attachments, and not provid- 
ing any remedy in equity against the trustees, prohibits the estab- 
lishment of a trust estate created by an insolvent debtor for the 
benefit of his creditors, not parties to it;” and in the case of 
Stevens et al. v. Bell, (6 Mass. R. 342.) he also says, “in conse- 
quence of our statutes authorizing attachments, and of our want 
of a chancery jurisdiction, it has been several times settled, that a 
debtor cannot convey his estate in trust for his creditors generally, 
without their consent given to such conveyance; but to creditors 
consenting and parties to the conveyance, he may GRANT all his 
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estate, for the payment of their debts, or to secure their indemni- 
ties.” The nature of these conveyances, as stated in the text, is 
conceived to be entirely supported by the argument of C. J. Par- 
sons, in the above-cited cases.’ 


We do not perceive any difficulty in regarding assignment as 
the creation of a trust estate for the benefit of the creditors. And 
the passages from Chief Justice Parsons’ opinions so far from de- 
nying that an instrument of the kind under discussion creates a 
trust estate, clearly imply that such an estate may be created where 
the creditors consent to it. Indeed in the very case of Stevens 
v. Bell he says explicitly that a debtor ‘may, without question, 
secure his creditors and his sureties, by pledging his property, or 
by conveying it in trust for their use, with their consent.’ 

We find it difficult to account for the idea entertained by our 
author that an assignment for the benefit of creditors did not cre- 
ate a trust estate in the assignees for the purposes mentioned in 
the instrument. ‘That is so obviously the nature of the instrument 
that the term trust deed is applied by our courts to the assignment, 
trustees to the assignees, and trust fund to the assigned property. 


See Wilde J. opinion in N. E. Bank v. Lewis, 8 Pick. 117. 


Judge Story’s Commentaries on the Constitution of the United 
States. A numerous party in the United States was opposed to 
the constitution at the time of its adoption, and an hostile spirit 
in relation to it has existed ever since. A most strenuous and 
unremitting exertion has been necessary, on the part of the friends 
of social institutions and law, to prevent us from relapsing into 
a state of anarchy. The most frequent attacks have been directed 
against the judiciary ; for, if the administration of the law can be 
crippled, this is equivalent to the overthrow of all law. The 
powers of the government again are the. objects of attack, and 
some of those most essential to its maintenance are denied to have 
been granted by the constitution, for if the powers of the gov- 
ernment can be curtailed and enervated, and its operations embar- 
rassed, a near approach may, in this way, be made to a state of 
anarchy, while the form and semblance of government is still 
maintained. Finally the desperate plunge of nullification is 
proposed. Doctrines tending to the destruction of the con- 
stitution, were never broached with greater boldness, and urg- 
ed with greater vehemence, than during the few past years 
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There never has, accordingly, been a period, since the adoption 
of the constitution, when an elaborate, profound, and lucid ex- 
position of its true principles was more needed than at present. 
Such a one is the work of Mr. Justice Story. The reputation 
of the author is a sufficient guaranty of the character of the 
work. From the opportunity we have had of examining it, 
we can assure the public, with the greatest confidence, that it will 
fully answer the high expectation excited by his well known 
learning and talents. We forbear to speak particularly of these 
Commentaries at present, as we propose to make them the subject 
of an article in our next number. ‘I'he work is to consist of three 
volumes, which are nearly through the press, and will be published 
in the course of a few weeks. An abridgment, in one volume, 
will be published at the same time. We copy below the plan 
given of the work in the preliminary chapter. 

‘The principal object of these Commentaries is to present a full 
analysis and exposition of the Constitution of Government of the 
United States of America. In order to do this with clearness 
and accuracy, it is necessary to understand, what was the political 
position of the several States, composing the Union, in relation to 
each other at the time of its adoption. This will naturally con- 
duct us back to the American Revolution; and to the formation 
of the Confederation consequent thereon. But if we stop here, 
we shall still be surrounded with many difficulties in regard to our 
domestic institutions and policy, which have grown out of transac- 
tions of a much earlier date, connected on one side with the com- 
mon dependance of all the Colonies upon the British Empire, and 
on the other with the particular charters of government and in- 
ternal legislation, which belonged to each Colony, as a distinct 
sovereignty, and which have impressed upon each peculiar habits, 
opinions, attachments, and even prejudices. Traces of these pe- 
culiarities are every where discernible in the actual jurisprudence 
of each State ; and are silently or openly referred to in several of 
the provisions of the Constitution of the United States. In short, 
without a careful review of the origin and constitutional and jurid- 
ical history of all the Colonies, of the principles common to all, 
and of the diversities, which were no less remarkable in all, it 
would be impossible fully to understand the nature and objects of 
the Constitution; the reasons on which several of its most import- 
ant provisions are founded ; and the necessity of those concessions 
and compromises, which a desire to form a solid and perpetual 
Union has incorporated into its leading features. 

‘The plan of the work will, therefore, naturally comprehend 








232 Short Reviews and Notices. [Jan. 


three great divisions. ‘The first will embrace a sketch of the 
charters, constitutional history, and ante-revolutionary jurispru- 
dence of the Colonies. The second will embrace a sketch of the 
constitutional history of the States during the Revolution, and the 
rise, progress, decline, and fall of the Confederation. The third 
will embrace the history of the rise and adoption of the Constitu- 
tion; and a full exposition of all its provisions, with the reasons, 
on which they were respectively founded, the objections, by which 
they were respectively assailed, and such illustrations drawn from 
contemporaneous documents, and the subsequent operations of 
the government, as may best enable the reader to estimate for 
himself the frue value of each. In this way (as it is hoped) his 
judgment as well as his affections will be enlisted on the side of 
the Constitution, as the truest security of the Union, and the only 
solid basis, on which to rest the private rights, the public liberties, 
and the substantial prosperity of the people composing the Ameri- 
can Republic.’ 


Robinson's Virginia Practice. We have had an opportunity 
of only taking a cursory glance at the first volume of ‘ Practice 
of the Courts of Common Law and Equity in Virginia, by Conway 
Robinson,’ which has been just published. We are glad to see 
that the author has given a full, elaborate treatise on the subject, 
instead of a small compendium. The book must be an indispen- 
sable part of the library of a lawyer in Virginia, and will be a 
very useful addition to that of a lawyer in any other State, its 
utility out of Virginia depending, of course, upon the degree of 
coincidence in the practice of any other State, with that of Vir- 
ginia. We intend hereafter to give our readers some account of 
the contents of this volume. In the mean time we subjoin what 
the author himself says of his work in his preface. 


‘The practice of the courts of King’s bench and common pleas 
in England may be ascertained by referring to the treatises of 
Impey, Sellon, Tidd and Archbold; but the lawyer who com- 
mences his professional career in Virginia is at a loss to discover 
in what respects our practice varies from the English. Information 
of this nature he is under a necessity of seeking from others more 
experienced than himself. 

‘Very soon after coming to the bar, it occurred to me that a 
course of reading which I had resolved on for my own improve- 
ment, would furnish such materials as might enable me at a future 
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day, to treat of the practice in Virginia. All the judicial decis- 
ions of this State which have been published, or which exist in 
manuscript reports to which I could have access, have been care- 
fully perused, and notes taken of such matters as illustrate the 
practice of our courts. 

‘Within a few months past, I have arranged systematically such 
of the notes thus taken, as relate to the practice of the courts of 
law in civil cases; and this volume is the result of that arrrange- 
ment. 

‘In the preparation of the volume, I have endeavored to make 
it such a work as would be acceptable to senior as well as junior 
members of the profession. Not only is it a digest of the adjudi- 
cations of our courts upon the subjects embraced by it, but all the 
statutes relating to each subject, up to the present time, are either 
inserted or referred to. Resort has also been had to the decisions 
of the supreme court of the confederacy, and to those of our sister 
States. From New York especially, whose judicial system bears 
a strong resemblance to that of Virginia, much useful matter has 
been obtained. The English cases have been sparingly used, for 
the obvious reason that to these the English books ef practice fur- 
nish a ready reference. Yet they too have been drawn upon, 
when the particular matter discussed has been of general interest 
here and elsewhere; such, for example, as the statute of limita- 
tions. 

‘ Explanations of my own have been sometimes made, where the 
difference between our practice and the English did not appear by 
any statute or judicial decision. And where there have been con- 
tradictory adjudications or opposing dicta of judges, they have in 
some instances been commented on, and reasons assigned in favor 
of that rule which it seemed to me ought to prevail. 

‘With this exposition of the character of the volume, it is 
placed before the profession. 

‘To complete my original design a second volume must be 

published hereafter. That will embrace the practice in suits in 
equity, and as far as practicable, the principles upon which equity 
exercises jurisdiction. In relation to the period at which the 
second volume may be expected to appear, I cannot speak with 
precision. ‘The labor is not very attractive; and professional en- 
gagements will necessarily cause a postponement for nearly a 
twelvemonth. After that lapse of time, the second volume will 
probably appear, if the reception which this may meet with shall 
manifest a desire on the part of the profession that the work should 
be continued.’ 








MISCELLANY AND INTELLIGENCE. 


From the Law Magazine, No. 17, p. 276. 


Sketch of the state of Legislation in Germany. The legislative 
activity in the different states of Germany varies in its direction, 
according to the varying political relations of those states. In 
all countries where the constitutional principle prevails — in which 
the people stand upon a higher grade of political cultivation, and 
are striving more powerfully to confirm and extend their rights — 
they look more to England and France, as to those states in which 
the foundations of greater degrees of liberty are laid, and whose 
judicial arrangements have more in view the independence of the 
courts, the protection of civil liberty from al] attacks of the govern- 
ment, and the participation of the people in the administration of 
justice. Accordingly, in Bavaria, Wirtemberg, Baden and Hesse, 
the dissatisfaction with the existing institutions, is much greater 
than in other German states, and the general voice is more in favor 
of institutions formed on the model of the English and French. 
In these countries, therefore, publicity, oral pleading, and trial by 
jury in criminal cases, are demanded. The governments, however, 
still look with a certain degree of anxiety upon this growing power 
of the people, and seek, on that account, to make as few conces- 
sions as possible. ‘The old German lawyers, also, are too much 
accustomed to the hitherto existing forms, and too little acquainted 
with foreign institutions ; so that the siowest possible alterations 
are proposed. 

All new legislative undertakings of the states of southern Ger- 
many, which in other respects, are in conformity with the new 
ideas, contain for this reason mixtures of the old and new; the 
object of which is, to render the new institutions as harmless as 
possible. 

By far the most advanced in legislation is Bavaria, where a 
criminal code, framed in 1813, by the celebrated Prince Feuer- 
bach, is still in force. This code, although framed with particular 
clearness, precision and comprehensiveness, did not give satisfac- 
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tion. The lawgiver had reckoned too much on the apprehension 
to be excited by severe punishment, and consequently threatened 
punishments, which were out of proportion to the offence ; at the 
same time, the discretion of the judge was too much limited, since 
whatever grounds of alleviation might present themselves, the judge 
could not depart in the slightest respect from the punishment fixed 
by the code. In criminal prosecutions, secret and written proce- 
dure prevailed, and the accused, when he refused to answer, was 
punished by blows. So early as in 1822 and in 1827, new projects 
were laid before the Chambers, but were not discussed. In 1831 
new projects were communicated to the Chambers. The project 
of the code of punishments is much simpler and milder than the 
code. The punishment of death occurs less frequently; the 
punishment of beating (priigel) is abolished. The procedure is 
particularly important. Public and oral proceedings are more 
prevalent, so that when the accusation is established (i. e. in En- 
glish phrase, when a true bill is found), the accused and all the 
witnesses are heard in the presence of all the judges, and the 
sentence is pronounced. To imitate trial by jury in some measure, 
the plan is, that five judges, members of the criminal court, should 
decide, as judges of the fact, whether the accused has perpetrated 
it, and if the answer be in the affirmative, that four other judges 
should fix the punishment. 

In Wirtemberg there is no new code as yet, but they follow the 
so-called common law, that is, a mixture of Roman, Canon and 
German law. In the year 1830, the plan of a criminal-procedure 
ordinance was laid before the states, in which all the old secret 
written procedure is to be found; only, to give the people some 
semblance of simplicity, a public final proceeding is introduced, 
in which an abstract of all the written proceedings is laid before 
the judges, and the defendant publicly produces his defence. 
Far more important is the project of a criminal code announced 
by the ministry in Wirtemberg during the present year. In many 
instances, it is framed after the Bavarian Code of 1813, but is 
much simpler and milder, and in particular, many regulations 
which belong rather to a compendium than a code, are left out. 

In Baden, since 1809, the French Code Civil, with some mod- 
ifications, has been in force.t The other French codes, however 
have not been adopted ; but in criminal Jaw and civil procedure, 
the so-called common law, and particular laws, which do not har- 
monize very well together, have been in force, so that the law has 


' ¢. e. under a different name. Enpir. 
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been involved in greater confusion. During the session of 1831, 
a code of civil procedure was proposed, and introduced in 1832. 
It sanctions the principle of publicity. A criminal code and a 
code of criminal procedure are preparing; both projects must be 
laid before the chambers at their next meeting. The law-com- 
mission charged with it, propose the introduction of publicity, oral 
pleading and jury trial. The Baden session of 1831, however, had 
exercised a powerful influence on the developement of legislation. 
The concord amongst the deputies gave them a degree of strength 
which enabled them to carry many important laws; for instance, 
a law relating to the press, by which the censorship was as good 
as repealed, and the freedom of the press legally established; a 
municipal ordinance, by which the freedom of the towns and vil- 
lages was recognised; a law abolishing the punishment of corpo- 
ral chastisement; a libel law, and a law as to the abolition of cor- 
vées. At the same time a law was prepared for the abolition of 
tithes. It was found that all provisions for buying them up had 
hitherto been ineffective, because the sum was too high for the 
payers, and it was therefore proposed that, all citizens being in- 
terested in their abolition, a third part of the compensation-money 
should be paid by the state. 

_ In the Grand Duchy of Hesse, great legislative preparations 
have been made, but nothing is yet completed. In the Electorate 
of Hesse, the States have been assembled for more than a year 
and many important projects taken into consideration by them; 
but the government is somewhat wanting in good will, so that no 
law has yet been passed. 

The legislative activity bears a different character in States 
which have no constitutions, and where, consequently, legislation 
emanates purely from the government. In all these countries, 
the striving after institutions which are more connected with 
political freedom is less perceptible. The institutions of publicity 
and trial by jury are less known to the people; and in a happy 
confidence in the government, less care is taken to prevent it from 
abusing its power. For this reason, legislation advances slowly, 
and busies itself principally with the tardy improvement of existing 
institutions and the abolition of the most violent abuses. To this 
class belongs the legislation of Austria and Prussia. Complete 
codes already exist in both countries. In Austria, particularly, a 
civil code is in force, which was published in 1811, and is the 
fruit of many years labor. It is distinguished by simplicity and 
clearness; and by keeping clear of many legal notions of Roman 
origin, has attained to a far greater degree of reasonableness than 











—— a 





- 











~ we 


1833.] Sketch of the State of Legislation in Germany. 237 


other codes. The Code of Punishment of 1803 is likewise simple 
and mild, it is true, but not answering to the demands of the time. 
The Code of Civil Procedure which originated in the times of 
the Emperor Joseph, is certainly directed to the shortening of 
proceedings, but it does not give satisfaction. The labors of the 
Law Commission are now directed to a Code of Commerce and 
to the Codes of Civil Procedure and of Punishment. The projects 
have appeared. Professors Jenull and Wagner have had a consid- 
erable share in them. 

In Prussia, a code remarkable for its completeness— for its 
object was to anticipate all possible cases— is in force, under the 
name of Landrecht, in which also a code of commerce and a code 
of punishment are comprised. The necessity of simplification is 
felt, and a revision of the code of punishment is in progress, the 
provisions of which are extremely harsh. Peculiarly deserving of 
attention is the Prussian rule of Court — distinguishing the Prus- 
sian procedure from all others — that the judge shall establish the 
truth and instruct the parties, as in criminal procedure; from 
which, it is clear, the Prussian legislators wished to banish the 
advocates as much as possible, by making the judge the counsel- 
lor of the litigants. Against the practicableness of this plan, many 
voices have been raised, even in Prussia itself, and many projects 
are in agitation for the alteration of the procedure. In criminal 
procedure, the criminal ordinance of 1805 is in force. The com- 
plaints against it are, that it ordains an entirely secret mode of 
proceeding, and permits the judges to prescribe an extraordinary 
punishment, when they hold the guilt of the accused not for cer- 
tain but probable. Through the connexion of Old Prussia with 
the Rhenish provinces, where the French procedure still prevails, 
a large party has become powerful, which declares for publicity 
and jury trial.'_ A new project of a criminal ordinance has been 
prepared, but has not yet been made public. 

The kingdoms of Saxony and Hanover form an intervening 
class in respect of the state of legislation. In both States, men 
cling much to the old institutions, and fear to meddle with the 
law. Their progress is consequently slow; but even in Saxony 
and Hanover, the public cry for reform has gained strength, and 
legislative improvements are called for. The kingdom of Saxony 
first received a constitution in 1830, and it is known that a con- 
stitutional existence takes some time to mature. Of new laws in 


1 We see from the German papers that the introduction of the French 
system of Civil Procedure has been warmly advocated of late. Enpir. 
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Saxony, the most important are, a new regulation of the States of 
1832, and a law (1832) on the abolition of the feudal tributes 
(corvées) of the peasantry.!_ In Hanover, where a new constitu- 
tion has just been proposed, the project of a criminal code, founded 
on the model of the Bavarian Code, but containing many improve- 
ments, has been laid before the States. Every where a great 
legislative activity is excited, but the will is not uniformly good, 
and a certain fear of novelty prevents radical reform from being 
made. (Signed) MirrerMAIER, 
(Law Professor at Heidelberg, member of the Second Chamber 


of Baden, and author of a great number of highly esteemed jurid- 
cial works. Enprr.) 


Stevens on Average, and Benecke on Indemnity in Insurance. 
Lilly, Wait, & Co. have in the press, and propose soon to 
publish, an edition of the work of Mr. Stevens on Average and 
Mr. Benecke on the Principles of Indemnity in Insurance, in one 
volume, with one index to both works; with the omission of those 
parts which are not particularly useful either to lawyers or insurers 
in the United States, especially the theoretical and speculative 
part of Mr. Benecke’s work; with the abridgment of some parts 
of both works, in which the discussion is drawn out to a greater 
length than is now necessary upon points that are perfectly well set- 
tled ; and also with notes of the decisions and practice in the United 
States. The publication is prepared and superintended by Mr. 
Willard Phillips. That no injustice may be done to the original 
authors, it will appear in the edition what is omitted, abridged, or 
added. 

No American edition of Benecke’s work has been published, 
and that of Stevens is now out of print. Some portion of Mr. 
Benecke’s work consists of theoretical speculations, of no imme- 
diate practical utility, and this is probably the reason that it has 
never been reprinted in the United States, though his practical 
rules and examples for adjustments are very correct, and his work 
is in some respects an important supplement to that of Stevens. 
The two works embrace all the material rules and examples for 
the adjustment of general and particular averages, as far as they 
are supplied by the English and other foreign laws. And they 
are by far the most satisfactory treatises on the subject, and in- 


' The codification controversy has recently been revived in Saxony. 
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deed afford the only means of obtaining an adequate knowledge 
of the correct mode of settling marine losses. 


Revision of the Laws of Massachusetts. Provision was made 
at the last session of the Massachusetts Legislature, for the re- 
vision of the laws of Massachusetts. Under the resolve for this 
purpose, Hon. Charles Jackson, of Boston, Hon. Asahel Stearns 
and Professor John H. Ashmun, of Cambridge, were appointed 
commissioners. 

We understand that the commissioners have commenced and 
made great progress in the work committed to them. They are 
proceeding upon the plan of making a thorough revision of the 
laws, analogous to that of the New York Revised Statutes. 


Analytical Abridgment of American Reports. Lilly, Wait, & 


Co. have made arrangements for publishing an analytica! abridg- 
ment of all the 


American Reports, upon a plan analogous to that 
of Petersdorf. 


The work will be issued in volumes of not less 
than 500 pages each—price five dollars a volume. 


APPOINTMENTS. 

Benjamin Johnson, of the Territory of Arkansas, to be Judge 
of the United States, in and for said Territory. 

Alexander M. Clayton, of Tennessee, to be Judge of the United 
States, in and for the Territory of Arkansas, in the place of 
Charles 8. Bibb, deceased. 

Samuel W. Dickson, of Mississippi, to be Marshal of the 
United States, for the District of Mississippi, vice Anthony Camp- 
bell, removed. 


An article giving a bibliographical account of American law 
books, was expected for our present number, but we are dis- 
appointed of it for the present. 








QUARTERLY LIST OF LAW PUBLICATIONS. 


AMERICAN. 


Report of Cases Argued and Determined in the Supreme Court of 
Judicature, and in the Court for the Trial of Impeachment and the 
Correction of Errors, of the State of New York. Vol. 8. Albany. 
W. & A. Gould & Co. New York. Gould, Banks & Co 

A practical Treatise, on the Trustee Process, or Foreign Attachment 
of the Laws of Massachusetts and Maine. With an Appendix Con- 
taining the Statutes of Massachusetts, Connecticut, Rhode Island, 
New Hampshire, Vermont and Maine, on that subject. By L. S. 
Cushing. Cambridge. Brown, Shattuck, & Co. 

The Equity Draftsman being a selection of forms of pleadings in 
suits in Equity— originally compiled by F. M. Van Hythuysen, Esq. 
Barrister at Law, revised and enlarged with numerous additional forms 
and notes. By Edward Hughes Esq. 8vo. pp. 952. New York. O. 
Halsted. Reprint. 

Select Speeches of John Sargeant, of Pennsylvania. Philadelphia. 
Carey & Hart. ®vo. pp. 367. 

Reports of Cases argued and determined in the Supreme Judicial 
Court of the State of Maine. By Simon Greenleaf, Counsellor at Law. 
Vol. 7. 

Journal of a Convention for Framing a Constitution of Government 
for the State of Massachusetts Bay. From the commencement of 
their first session, Sept. 1, 1779, to the close of their last session, June 
10, 1780. Including a list of the members. Published by order of 
the Legislature. Boston. Dutton & Wentworth. &vo. pp. 264. 

Report of the Trial of James H. Peck, Judge of the United States 
District Court, for the District of Missouri, before the Senate of the 
United States, on an Impeachment preferred by the House of Repre- 
sentatives against him for high misdemeanors in office. By Arthur J. 
Stansbury. Boston. Hilliard, Gray, & Co. 8vo. pp. 591. 

ENGLISH, REPUBLISHED. 

Volume 21, of English Common Law Reports—by Sergeant & 
Lowber. Philadelphia. Nicklin & Johnson. 

A Treatise on the Law of Executors and Administrators. By 
Edw. V. Williams, Esq. of Lincolns Inn, Barrister at Law. With 
Notes and References to the Decisions of the Courts of this Country. 
By Francis J. Troubat. Philadelphia. R.H. Small. 1832. 

An Analytical Digested Index of the Common Law Reports, from 
Henry 3 to George 3. By S. Hughes. Philadelphia. R. H. Small. 
8 vo. pp. 248. 

A treatise on the Law of Insurance, in 3 parts. By David Hughes, 
Esq. of the Middle Temple. First American edition, New York. 
O. Halsted. &8vo. pp. 471. 











